
 

HON’BLE Dr . JUSTI CE B. SI VA SANKARA RAO 

 

CRI MI NAL PETI TI ON NO.3 7 1 8  o f  2 0 1 8  

 

ORDER :  

The pet it ioner is A5 am ong six accused, in the pr ivate 

com plaint  case filed by the 2nd respondent  as com plainant ,  

for the offence under Sect ion 138 of the Negot iable I nst rum ents 

Act , 1881, for the alleged dishonour of 13 cheques respect ively 

bearing Nos.010214, 010215, 010216, 010217, 010218, 010219 

and 010220 each for Rs.5 lakhs, ‘7’ in num ber, all in Novem ber, 

2016, and for the other five cheques viz., bearing No.788619, 

for Rs.10 lakhs, 033416 and 596914 each for Rs.15 lakhs, 

521898 for Rs.25 lakhs and 521941 for Rs.22 lakhs, all also of 

Novem ber, 2016, for a total amount  of Rs.1,27,00,000/ - ,  

when deposited by the com plainant  through its banker Canara 

Bank, Prashanth Nagar Branch, Kukatpally, on Shyam  Rao Vit tal 

Cooperat ive Bank lim ited, Hyderabad, Punjagut ta Branch, issued 

by A2-D.K.Sridhar, being Vice-President  of A1-Devarakonda 

Educat ional Society ( for short , “Ent ity” ) , were returned unpaid 

with endorsem ents, ‘referred to Drawer’ and ‘funds insufficient ’ 

respect ively. I t  is averred that  the cheques issued by A2 were 

from  the joint  account  of him  and his wife, the pet it ioner-A5,  

in favour of the com plainant  which are for 25 lakhs, 22 lakhs and 

10 lakhs respect ively, am ong the above returned with 

endorsem ent  paym ent  stopped by drawer by cheque return 

m em os dated 17.11.2016. I t  is averred in the com plaint ,  

at  paragraph 6, that  A2-Vice President -Sridhar of A1 Ent ity and 

authoritsed signatory and A3-Exdecut ive Mem ber, A4= Joint  
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secretary, A5 being joint  account  holder along with A2, her 

husband, and A6 Treasurer of A1 ent ity as act ive m em bers and 

incharge and responsible for the affairs of the A1 Ent ity all liable 

for the alleged offence under Sect ion 138 NI  Act  and the sam e 

was taken cognizance in allot t ing calendar case num ber 206 of 

2017. Said cognizance order, so far as the pet it ioner A5 

concerned, is the im pugnm ent  in m ainly saying that  the 

pet it ioner is neither concerned with A1 ent ity in any m anner 

adm it tedly form  the com pliant  averm ents nor signatory to the 

said cheques, in quest ion, along with A2 even issued and signed 

by A2 from  the joint  account  of A2 and A5 and for the m ere fact  

of the cheques issued from  the joint  account  does not  m ake the 

joint  account  holder liable without  joint  account  holder also a  

co-drawer along with the other person of the joint  account  

standing as drawer of the cheque with his signature and thereby 

the proceedings are liable to be quashed. 

 

2. The 2nd respondent -  com plainant  for the not ice personally 

to be served ordered, when not ice sent  by registered post  by the 

pet it ioner, even served as per the t rack record on 21.06.2017, 

co elated with the details of the regist rat ion num ber and the 

address as JNTU, Kukatpally locat ion is a sufficient  service from  

the t rue file though not  acknowledgm ent , called absent . Hence, 

taken as heard. 

 

3. Heard counsel for the pet it ioner/ A5 and perused the ent ire 

m aterial on record. 
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4. Now the cheques, in quest ion, from  the joint  account  of 

A2, A5 signed only by A2 and issued in favour of the com plainant  

am ong the above referred cheques required to specify concerned 

are viz., a cheque for Rs.10 lakhs bearing No.788619, only 

signed by D.Sridhar A2 form  the joint  account  of D.K.Sridhar and 

the pet it ioner A5, with no signature of the pet it ioner A5, sim ilar 

is the case for the cheque bearing No.521898 for Rs.25 lakhs 

and for another cheque bearing No.521941 for Rs.22 lakhs.  

 

5. The Apex Court  in APARNA A.SHAH VS M/ S SHETH 

DEVELOPERS P. LTD. &  ANR
1,  part icular ly, at  paragraphs 14 

to 18, held as follows:    

“14. I n Jugesh Sehgal (supra) ,  after not ing the ingredients for 

at t ract ing Sect ion 138 on the facts of the case, this Court  

concluded that  there is no case to proceed under Sect ion 138 

of the Act .  I n that  case, on 20.01.2001, the com plainant  filed 

an FI R against  all the accused for the offence under Sect ions 

420, 467, 468, 471 and 406 of the I ndian Penal Code, 1860 

(hereinafter referred to as “ I PC)  and there was hardly any 

dispute that  the cheque, subject -m at ter of the com plaint  under 

Sect ion 138 of the N.I . Act , had not  been drawn by the 

appellant  on an account  m aintained by him  in I ndian Bank, 

Sonepat  Branch. I n the light  of the ingredients required to be 

fulfilled to at t ract  the provisions of Sect ion 138, this Court ,  

after finding that  there is lit t le doubt  that  the very first  

ingredient  of Sect ion 138 of the N.I . Act  enum erated above is 

not  sat isfied and concluded that  the case against  the appellant  

for having com m it ted an offence under Sect ion 138 cannot  be 

proved.  

 

15. I n S.K. Alagh vs. State of Ut tar Pradesh and Others, 

(2008)  5 SCC 662, this Court  held:   

                                                 
1
 (2013) 8 SCC 71 
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19. … …. I f and when a statute contem plates creat ion of 

such a legal fict ion, it  provides specifically therefor. I n 

absence of any provision laid down under the statute, a 

Director of a Com pany or an em ployee cannot  be held to be 

vicariously liable for any offence com m it ted by the Com pany 

itself.  (See Sabitha Ram am urthy v. R.B.S. 

Channabasavaradhya, (2006)  10 SCC 581) ”   

16. I n Sham  Sunder and Others vs. State of Haryana, (1989)  4 

SCC 630, this Court  held as under:   

“9. The penal provision m ust  be st r ict ly const rued in the 

first  place. Secondly, there is no vicarious liabilit y in cr im inal 

law unless the statute takes that  also within its fold. Sect ion 

10 does not  provide for such liabilit y. I t  does not  m ake all 

the partners liable for the offence whether they do business 

or not .”   

17. As r ight ly pointed out  by learned senior counsel for the 

appellant , the interpretat ion sought  to be advanced by the 

respondents would add words to Sect ion 141 and extend the 

pr inciple of vicar ious liabilit y to persons who are not  nam ed in 

it .   

18. I n the case on hand, we are concerned with cr im inal 

liabilit y on account  of dishonour of a cheque. I t  pr im arily falls 

on the drawer, if it  is a Com pany, then Drawer Com pany and is 

extended to the officers of the com pany. The norm al rule in 

the cases involving cr im inal liabilit y is against  vicarious 

liabilit y. To put  it  clear, no one is to be held cr im inally liable for 

an act  of another. This norm al rule is, however, subject  to 

except ion on account  of specific provision being m ade in 

statutes extending liabilit y to others. For exam ple, Sect ion 141 

of the N.I .  Act  is an instance of specific provision that  in case 

an offence under Sect ion 138 is com m it ted by a com pany, the 

cr im inal liabilit y for dishonour of a cheque will extend to the 

officers of the com pany. As a m at ter of fact , Sect ion 141 

contains condit ions which have to be sat isfied before the 

liabilit y can be extended. I nasm uch as the provision creates a 

cr im inal liabilit y, the condit ions have to be st r ict ly com plied 

with. I n other words, the persons who had nothing to do with 

the m at ter, need not  be roped in. A com pany being a jur ist ic 
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person, all it s deeds and funct ions are the result  of acts of 

others. Therefore, the officers of the com pany, who are 

responsible for the acts done in the nam e of the com pany, are 

sought  to be m ade personally liable for the acts which result  in 

cr im inal act ion being taken against  the com pany. I n other 

words, it  m akes every person who, at  the t im e the offence was 

com m it ted, was in-charge of,  and was responsible to the 

com pany for the conduct  of business of the com pany, as well 

as the com pany, liable for the offence. I t  is t rue that  the 

proviso to sub-  sect ion enables certain persons to prove that  

the offence was com m it ted without  their  knowledge or that  

they had exercised all due diligence to prevent  com m ission of 

the offence. The liabilit y under Sect ion 141 of the N.I . Act  is 

sought  to be fastened vicariously on a person connected with 

the com pany, the pr incipal accused being the com pany itself.  

I t  is a departure from  the rule in cr im inal law against  vicarious 

liabilit y.  

The Apex Court  at  paragraph 27 ult im ately from  that , concluded 

as follows:  

“22)  I n the light  of the above discussion, we hold that  under 

Sect ion 138 of the Act , it  is only the drawer of the cheque who 

can be prosecuted. I n the case on hand, adm it tedly, the 

appellant  is not  a drawer of the cheque and she has not  signed 

the sam e. A copy of the cheque was brought  to our not ice, 

though it  contains nam e of the appellant  and her husband, the 

fact  rem ains that  her husband alone put  his signature. I n 

addit ion to the sam e, a bare reading of the com plaint  as also 

the affidavit  of exam inat ion- in-  chief of the com plainant  and a 

bare look at  the cheque would show that  the appellant  has not  

signed the cheque.”  

 

6. Whatever the averm ent  in the pr ivate com plaint ,  

at  paragraph 3 of page No.4, in saying A2 in his personal 

capacity and in the capacity of authorized signatory to A1 and in 

his capacity as Joint  account  holder along with his wife-A5 

(pet it ioner)  had issued the account  payee cheques supra.  
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I t  is also averred in paragraph 4 as the three cheques,  

in quest ion, drawn from  the joint  account  of A2 and A5 signed 

and issued by A2 were returned dishonoured. Undisputedly,  

from  the above, but  for to say A5 is joint  account  holder with A2 

from  which account  the cheques were drawn with the signature 

of A2, A5 cannot  be m ade liable when not  a co drawer along with 

A2. Undisputedly, from  the com plaint  averm ents, A5 is no way 

concerned with A1 Ent ity. Once such is the case, the quest ion of 

any vicarious liabilit y for A5 along with the pr incipal A1 Ent ity 

does not  ar ise. Leave about  all the cheques not  even drawn from  

the account  of A1 ent ity but  for som e from  the personal account  

of A2 and som e from  the account  of A1 ent ity and som e from  the 

joint  account  of A2 and A5 supra.  

 

7. Having regard to the above, the cognizance order of the 

learned Magist rate in taking cognizance against  the pet it ioner -

A5, when not  drawer of the joint  account  along with A2 for the 

cheque issued from  the joint  account  signed by A2, cannot  be 

m ade liable and thereby, liable to be set  aside. 

 

8. Accordingly, the Crim inal Pet it ion is allowed quashing the 

proceedings insofar as A5 concerned by acquit t ing A5 and bail 

bonds of A5 cancelled.  

 As a sequel, the m iscellaneous applicat ions pending, if any, 

shall stand closed.  

 

________________________________ 

JUSTI CE Dr . B. SI VA SANKARA RAO 

Novem ber 9, 2018 

LMV  


