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      THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 
  

CIVIL REVISION PETITION No.3087 of 2016  

 

ORDER:  

 

This Civil Revision Petition, under Artic le 227 of the Constitution of 

Ind ia , is filed  questioning the Order d t. 17.03.2016 in E.P.No.103 of 2015 in 

O.S.No.248 of 2014 passed  by the Add itiona l Senior Civil Judge, Tirupa thi, 

d ismissing  the exec ution petition on the ground  tha t the petitioner/ DHr d id  

not file any doc ument to show the absolute right and  title of the J.Dr  to 

the sc hedule p roperty and  in the absenc e of any va lid  doc ument, the 

sa le of EP sc hedule p roperty is not just and  proper.  

 

Aggrieved  by the Order d t. 17.03.2016, the p resent Civil Revision 

Petition is filed  c ontend ing tha t the suit was filed  for rec overy of amount 

and  a long with the suit, he filed  a  petition under Order 38 Rule 5 CPC for 

a ttac hment before judgment, the a ttac hment was effec ted  and  made 

absolute by Order d t. 16.02.2014, by the Orig ina l Court.  Therea fter, he 

filed  E.P.No.103 of 2015 for exec ution of the dec ree passed  by the tria l 

Court for sa le of the sc hedule p roperty under Order 21 Rule 66 CPC a fter 

issuing a  sa le notic e to the respondent/ defendant.  

 

The respondent/ J.Dr appeared  before the Exec uting Court and  

filed  Counter c ontend ing tha t he is a  retired  emp loyee depend ing upon 

his pension and  he underwent bypass surgery and  he is on bed  while 

undergoing to trea tment.  The EP sc hedule p roperty is not liab le for 

a ttac hment sinc e there is a  ban by the Government for reg istra tion of sa le 

and  he d id  not possess any assets to rea lize the dec ree deb t and , 

therefore, he has no means to pay the dec ree deb t and  tha t the 

sc hedule p roperty c annot be b rought for sa le sinc e the Government had  

imposed  a  ban on the sc hedule p roperty.   
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It is a lso c ontended  tha t the measurements and  boundaries 

mentioned in the EP is absolutely wrong and  the desc rip tive pa rtic ula rs of 

the EP sc hedule p roperty with regard  to measurements and  boundaries 

were not g iven p roperly and  thereby the EP is not ma inta inab le and  

p rayed  to d ismiss the petition. 

  

Upon hearing both the c ounsel, the Exec uting  Court passed  an 

Order hold ing tha t in the absenc e of any doc ument to p rove the 

ownership  of the JDR, the EP is not ma inta inab le.  

 

Aggrieved  by the above Order, the Petitioner/ DHR filed  this Petition 

under Artic le 227 of the Constitution of Ind ia , instead  of filing  under 

Sec tion 115 of CPC.  But, the grounds urged  in the petition a re tha t fa ilure 

to mention the measurements of eac h boundary or wrong mention of 

boundaries etc ., as c ontended  by the petitioner a re not c orrec t and  

when the p roperty was a ttac hed  and  the a ttac hment before judgment 

was made absolute in a  petition filed  under Order 38 Rules 5 CPC,  this 

ob jec tion is not tenab le a t this stage and  if for any reason, the boundaries 

a re not ta llying  with the existing  boundaries on the land , the remedy is 

otherwise.  But, on the ground  tha t the petitioner d id  not p roduc e any 

va lid  doc ument to estab lish tha t the J.Dr is owner of the p roperty, EP 

c annot be d ismissed  and  p rayed  to set aside the Order passed  by the 

Add itiona l Senior Civil Judge, Tirupa thi.  

 

During  hearing , lea rned  c ounsel for the petitioner, reitera ted  the 

c ontentions ra ised  in the grounds of the revision petition.  Whereas, the 

lea rned  c ounsel for the respondent c ontended  tha t he is not the owner of 

the p roperty and  the boundaries and  survey numbers were wrong ly 

mentioned in the sc hedule annexed  to the petition No.387 of 2014 in 

O.S.No.248 of 2014 filed  under Order 38 Rules 5 CPC and  even if the 

p roperty is sold  in view of the ban, the reg istra tion c annot be effec ted  
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and  p rayed  for d ismissa l of the petition, c onfirming the Order passed  by 

the Exec uting  Court. 

 

Und isputed ly, the p roperty was got a ttac hed  before judgment by 

filing  app lic a tion under Order 38 Rules 5 CPC and  it was made absolute 

by Order d t. 16.12.2014 and  therea fter, a  dec ree was passed  on c ontest 

and  the petitioner filed  the p resent EP No.103 of 2015 in O.S.No.248 of 2014 

for sa le of the p roperty a ttac hed  before judgment to rea lise the dec ree 

deb t by issuing sa le notic e to the respondent and  sell the same.  The 

respondent/ J.Dr, on appearanc e, ra ised  a  spec ific  c ontention tha t he is 

not the owner of the p roperty and  the boundaries and  survey numbers 

mentioned in the sc hedule annexed  to the EP a re not ta llying  with the 

existing  boundaries on ground .  The respondent/ J.Dr is c ontend ing tha t he 

is not the owner of the p roperty.  In suc h a  c ase, it is for the person, who is 

the owner of the p roperty, to file appropria te app lic a tion under Order 21 

Rules 58 CPC to ra ise the a ttac hment by filing  a  c la im petition. But, this 

respondent c annot ra ise suc h c ontention when he is not the owner of the 

sc hedule p roperty. Based  on suc h c ontention, the Exec uting  Court is not 

supposed  to d ismiss the EP and  p roduc tion of any va lid  sa le deed  a long 

with the exec ution petition to estab lish tha t J.Dr is the owner of the 

p roperty, is not a  requirement either under CPC or Civil Rules of Prac tic e.  

Insisting  to p roduc e a  doc ument and  d ismissa l of the exec ution petition 

on the ground  of non-c omp lianc e is a  serious illega lity c ommitted  by the 

exec uting  Court.  Ac c ord ing to Order 7 Rule 3 CPC, when the p roperty 

c la im is in respec t of immovab le p roperty mentioning of survey number of 

the land  or door number of the house or the boundaries is suffic ient to 

identify the p roperty and  the petitioner c omp lied  the requirement under 

Order 7 Rule 3 CPC while ob ta ining  under Order 38 Rules 5 CPC, whic h 

was made absolute on 16.12.2014.  Even otherwise, if the survey number is 

in d ispute, the boundaries will p reva il and  if the boundaries and  extents 
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are in d ispute, survey number will p reva il.  But, on the ground  of fa ilure to 

p roduc e any va lid  doc ument to p rove the ownership  of the J.Dr, the EP 

c annot be d ismissed .  Henc e, the Order passed  by the Exec uting  Court is 

hereby set aside as the Exec uting  Court exerc ised  its jurisd ic tion illega lly 

and  irregula rly within Clause 3 of Sec tion 115 of CPC and  ac c ord ing ly, the 

d ismissa l order is set aside restoring  EP No.103 of 2015 in O.S.No.248 of 2014 

on the file Add itiona l Senior Civil Judge, Tirupa thi, Chittor Distric t, d irec ting 

the p roc eed  with the Exec ution Petition in ac c ordanc e with law.  Leaving 

it open to the petitioner or any other person to file appropria te 

app lic a tion under law.  

 

With the above d irec tion, this Civil Revision Petition is a llowed . No 

c osts.  

 

        Misc ellaneous Petition, if any pend ing, in this c ase, sha ll stand  

d ismissed . 

                           

________________________________________ 

                                                   M. SATYANARAYANA MURTHY, J  
Date:   08-02-2018 

eha 
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HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

C.R.P. No.3087 of 2016 

     Dt .  08-02-2018 
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