
 

THE HON' BLE SRI  JUSTI CE M.SATYANARAYANA MURTHY 

 

 

CRI MI NAL PETI TI ON No . 3 2 8 8  OF 2 0 1 8  

 

ORDER:  

 This pet it ion is filed, under Sect ions 437 and 439 of the 

Code of Crim inal Procedure, 1973, for grant  of bail to the 

pet it ioner-accused No. 5 in S.C.No. 97 of 2017 on the file of the 

Court  of Met ropolitan Sessions Judge, Cyberabad, -  cum  – I  

Addit ional Dist r ict  and Sessions Judge, Ranga Reddy Dist r ict  at  

L.B. Nagar ( for short , ' the Court  below') , registered for the 

offences punishable under Sect ion 8 (c)  read with Sect ions 22 

(c) , 28, 29 and 31 of the Narcot ic Drugs and Psychot ropic 

Substances Act , 1985 ( for short , 'the Act ') .    

2. The case of the prosecut ion is that  the pet it ioner engaged 

accused No. 2 as an em ployee and directed to collect  Alprazolam  

of 22.106 kilogram s from  accused No. 1 and handover the sam e 

to accused No. 3;  that  on credible inform at ion, on 05-03-2017, 

the police seized Alprazolam , which is a psychot ropic substance, 

from  the possession of accused No. 1 when he was about  to 

handover the sam e to accused No. 2, who is an alleged 

em ployee of the pet it ioner, under a cover of panchanam a and 

lifted sam ples as per the procedure;  that  on interrogat ion of 

accused Nos. 1 and 2, accused Nos. 3 and 4 were added as 

accused;  that  on the st rength of statem ent  of accused Nos. 1 

and 2 recorded under Sect ion 67 of the Act , the pet it ioner was 

also arraigned as accused on the ground that  he was the m ain 

person who engaged accused No. 2 to collect  Alprazolam  from  

accused No. 1 on paym ent  of Rs.5,000/ -  per each consignm ent  



 2 

 

and that  after com plet ion of invest igat ion, charge sheet  was filed 

before the Court  below and it  is num bered as S.C.No. 97 of 2017 

and pending for t r ial.   

3. At  the hearing, Sm t . T.V.Sridevi, learned counsel for the 

pet it ioner, has contended that  nothing was seized from  the 

pet it ioner but  he has been falsely im plicated based on the 

statem ent  of accused Nos. 1 and 2 and in the absence of any 

recovery from  the possession of the pet it ioner, he cannot  be 

detained in pr ison as a pre- t r ial detenu and prayed for 

enlargem ent  of the pet it ioner.   

4. Sri V.Gopalakrishna Gokhaley, learned Special Public 

Prosecutor for NCB, has contended that  the pet it ioner, who was 

arraigned as accused No. 5, is the person who engaged accused 

No. 2 and conduct ing the business of sale of psychot ropic 

substances since long t im e and that  nothing need be seized from  

the possession of the pet it ioner in view of Sect ion 29 of the Act  

and therefore failure to seize anything from  the possession of 

the pet it ioner is not  a ground to enlarge the pet it ioner on bail 

and that  too the quant ity of Alprazolam  involved in this case is 

22.106 kilogram s which is com m ercial quant ity and prayed for 

dism issal of the pet it ion.   

5. As seen from  the charge sheet , the pet it ioner was added 

as accused No. 5 at  a later stage based on the statem ent  of 

accused Nos. 1 and 2 recorded by the authorit ies under the Act .  

Accused No. 2 is allegedly an em ployee engaged by the 

pet it ioner for collect ion of Alprazolam  from  accused No. 1 and 

handover the sam e to accused No. 3 and bring back accused No. 
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3 along with the cont raband to Mahaboobnagar on paym ent  of 

Rs.5,000/ -  per each consignm ent .  The statem ent  of accused 

Nos. 1 and 2 recorded under Sect ion 67 of the Act  is suffice to 

conclude prim a facie that  the pet it ioner com m it ted an offence 

punishable under the provisions of the Act .   

6. The m ain endeavour of learned counsel for the pet it ioner is 

that  when nothing is seized from  the possession of the 

pet it ioner, the pet it ioner is bound to be enlarged on bail and has 

placed reliance on order dated 10-11-2017 in Crim inal Pet it ion 

No. 7836 of 2017 passed by this Court , whereby accused No. 4 

was enlarged on bail,  to contend that  when accused No. 4, from  

whom  no cont raband was seized, was enlarged on bail,  the 

pr inciple of parity would norm ally apply to the pet it ioner who 

also stands on the sam e foot ing as that  of accused No. 4.  A 

perusal of the order dated 10-11-2017 shows that  this Court  

while deciding the pet it ion did not  advert  to Sect ion 29 of the Act  

so also Sect ion 37 of the Act .  Therefore, the order dated       

10-11-2017 is not  binding on this Court . 

7. According to Sect ion 67 of the Act , any officer referred to 

in Sect ion 42 who is authorised in this behalf by the Cent ral 

Governm ent  or a State Governm ent  m ay, during the course of 

any enquiry in connect ion with the cont ravent ion of any 

provision of this Act , call for inform at ion from  any person for the 

purpose of sat isfying him self whether there has been any 

cont ravent ion of the provisions of this Act  or any rule or order 

m ade thereunder;  require any person to produce or deliver any 

docum ent  or thing useful or relevant  to the enquiry and exam ine 
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any person acquainted with the fact  and circum stances of the 

case.  I n the process of m aking an enquiry, the authorit ies called 

for inform at ion from  accused Nos. 1 and 2, who are acquainted 

with the facts of the case, and it  was elicited that  the pet it ioner 

is the pr im e accused who was t ransact ing the business of sale of 

Alprazolam  in different  m odes.  Therefore, the inform at ion 

collected under Sect ion 67 of the Act  is relevant .  Sect ion 29 of 

the Act  deals with punishm ent  for abetm ent  and cr im inal 

conspiracy and according to it ,  whoever abets, or is a party to a 

cr im inal conspiracy to com m it  an offence punishable under this 

Chapter, shall,  whether such offence be or be not  com m it ted in 

consequence of such abetm ent  or in pursuance of such cr im inal 

conspiracy, and notwithstanding anything contained in Sect ion 

116 of the I ndian Penal Code, be punishable with the 

punishm ent  provided for the offence.  Therefore, failure to 

recover any cont raband from  the possession of the pet it ioner 

cannot  be appreciated.  When the pet it ioner is the pr im e accused 

who was t ransact ing the business of sale of Alprazolam  by 

engaging accused No. 1, he cannot  be exonerated from  the 

liabilit y prim a facie.   Even otherwise, when the quant ity of 

Alprazolam  involved in the case is 22.106 kilogram s, which is 

com m ercial quant ity, Sect ion 37 of the Act  would com e into 

operat ion.  According to Sect ion 37 (1)  (b)  of the Act , no person 

accused of offences punishable under Sect ion 19 or Sect ion 24 

or Sect ion 27-A and also for offences involving com m ercial 

quant ity shall be released on bail or on his own bond unless the 

Public Prosecutor has been given an opportunity to oppose the 
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applicat ion for such release and where the Public Prosecutor 

opposes the applicat ion, the Court  is sat isfied that  there are 

reasonable grounds for believing that  he is not  guilty of such 

offence and that  he is not  likely to com m it  any offence while on 

bail.   Thus, recording of sat isfact ion that  there are reasonable 

grounds to believe that  the pet it ioner is not  guilty of the offence 

and that  he is not  likely to com m it  any offence while on bail is 

the pr im e requirem ent  to grant  bail to the pet it ioner in term s of 

Sect ion 37 of the Act  but  this Court , while enlarging accused No. 

4 in Crim inal Pet it ion No. 7836 of 2017, did not  record any such 

sat isfact ion as required under Sect ion 37 of the Act .   

8. I n State of Mad h y a Pr ad esh  Vs. Kaj ad 1 ,  the Apex Court  

categorically held that  

"The purpose for which the NDPS Act  was enacted and the 

m enace of drug t rafficking which intends to curtail is evident  

from  its schem e.  A perusal of Sect ion 37 of the Act  leaves no 

doubt  in the m ind of the Court  that  a person accused of an 

offence, punishable for a term  of im prisonm ent  of five years or 

m ore, shall generally be not  released on bail.   Negat ion of bail is 

the rule and its grant  and except ion under Sect ion 37 (1)  (b)  

( ii) .   For grant ing bail,  the Court  m ust , on the basis of the 

record produced before it ,  be sat isfied that  there are reasonable 

grounds for believing that  the accused is not  guilty of the 

offences with which he is charged and further that  he is not  

likely to com m it  any offence while on bail.   I t  is further to be 

not iced that  the condit ions for grant ing bail,  specified under 

Sect ion 37, are in addit ion to the lim itat ions provided under the 

Code of Cr im inal Procedure or any other law for the t im e being 

in force regulat ing grant  of bail.   Liberal approach in the m at ter 

of bail under the Act  is uncalled for."  

                                                 
1 AI R 2001 SC 3317   



 6 

 

Thus, in view of the pr inciple laid down by the Apex Court  in the 

above judgm ent , the Court  is bound to record its sat isfact ion 

that  the pet it ioner is not  guilty of such offence and that  he is not  

likely to com m it  any offence while on bail,  which is sine qua non,  

to grant  bail under Sect ions 437 and 439 of Cr.P.C. in view of 

the interdict  contained under Sect ion 37 of the Act  and the sam e 

principle is reiterated in St at e o f  Ut t ar an ch al  Vs. Raj esh  

Ku m ar  Gu p t a 2  and Un ion  o f  I n d ia  Vs. Rat t an  Mal l i k  @ 

Hab u l 3 .   I n the case on hand, according to the statem ent  of 

accused Nos. 1 and 2 recorded under Sect ion 67 of the Act , the 

pet it ioner is the pr im e person who was prosecut ing the business 

of sale of Alprazolam  by engaging accused No. 2 and 22.106 

kilogram s of Alprazolam  was allegedly seized from  the 

possession of accused No. 1 when he was about  to handover the 

sam e to accused No. 2.  I n such case, onus of proof is on the 

pet it ioner, to prove that  he is not  concerned with the cont raband 

allegedly seized from  the possession of accused No. 1, in view of 

Sect ions 35 and 54 of the Act  which im poses reverse burden on 

the pet it ioner.  Sect ions 35 and 54 of the Act  give raise to 

culpable m ental state on the part  of the accused as also placed 

burden of proof in this behalf on the accused (vide Noor  Ag a 

Vs. St at e o f  Pu n j ab 4 ) .   

9. Turning to the facts of the case on hand, the case of the 

prosecut ion is that  the pet it ioner is the pr im e accused who 

engaged accused No. 2 to collect  Alprazolam  from  accused No. 1 

                                                 
2 2007 (1)  Crim es 6 (SC)  
3 (2009)  2 SCC 624   

4 (2008)  16 SCC 417   
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and 22.106 kilogram s of Alprazolam  was allegedly seized from  

the possession of accused No. 1 which is com m ercial quant ity 

and therefore it  is difficult  for this Court  to exercise jur isdict ion 

in view of the bar under Sect ion 37 of the Act .   

10. For the foregoing reasons, I  find no ground to enlarge the 

pet it ioner on bail and the pet it ion deserves to be dism issed.   

11. The cr im inal pet it ion is accordingly dism issed.  Pending 

m iscellaneous pet it ions if any shall stand dism issed in 

consequence.   

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

M.SATYANARAYANA MURTHY, J. 

23-03-2018. 

JSK 


