
THE HON’BLESRI JUSTICE S.V.BHATT 
 

CIVIL REVISION PETITION Nos.1402 & 1403 of 2009 
 

COMMON ORDER: 
 
 

 Heard  Mr. Rishi Kumar hold ing Mr. N. Ashok Kumar for revision 

petitioner/ land lord  and  Mr. N. Siva  Reddy for respondents. 

  

The land lord  of p remises No.20-2-638/ 9, Hussa ini Alam, 

Hyderabad , is the revision petitioner.  

 

CRP.No.1402 of 2009 is d irec ted  aga inst the order da ted  

26.02.2009 in R.A.No.110 of 2006. CRP.No.1403 of 2009 is d irec ted  

aga inst the order da ted  26.02.2009 in R.A.No.107 of 2006.  The revision 

petitioner filed  R.A.No.110 of 2006 aga inst the order da ted  13.02.2006 

in R.C.No.391 of 1994 on the file of IV Add itiona l Rent Controller, 

Hyderabad .  Likewise, the revision petitioner filed  R.A.No.107 of 2006 

aga inst the order da ted  13.02.2006 in I.A.No.190 of 2005 in R.C.No.391 

of 1994 on the file of IV Add itiona l Rent Controller, Hyderabad .   

 

 The 1st respondent/ tenant sinc e d ied , he is rep resented  by his 

L.Rs/ respondents 2 to 8. For c onvenienc e, the parties a re referred  as 

land lord  and  tenant. 

 

There is first round  of litiga tion up to High Court between the 

parties and  now the orders under revision a re passed  pursuant to the 

order of remand in CRP.No.1419 of 2001. The lea rned  c ounsel 

appearing  for pa rties have trea ted  the issues in CRP.No.1402 of 2009 

as substantive issues for c onsidera tion and  have ac c ord ing ly made 

their submissions.  This Court refers to the c ase of land lord  and  tenant 

as set out in R.C.No.391 of 1994. 

The land lord  filed  R.C.No.391 of 1994 on the file of IV Add itiona l 

Rent Controller, Hyderabad  for evic tion of tenant of p remises bearing  
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No.20-2-638/ 9 a t Hussa ini Alam, Hyderabad , under Sec tion 10 (2) (i) of 

A.P. Build ings (Lease, Rent and  Evic tion) Control Ac t, 1960 (for short 

‘ the Ac t’ ).  In the month of Sep tember, 1990 the tenant ob ta ined  

lease of sc hedule p roperty on rent for a  period  of one year.  The 

tenanc y is evidenc ed  by renta l deed  Ex.A1.  The tenant c ontinued  to 

reside in the sc hedule p roperty beyond  the period  c overed  by Ex.A1.  

The rent is exc lusive of wa ter and  elec tric ity c onsumption c harges.  On 

wilful default it is averred  tha t the tenant is irregula r in payment of rents 

from the inc ep tion of tenanc y and  the agreed  rent was pa id  up to 

Dec ember, 1992.  The ac c ep tanc e of rent is evidenc ed  by the rec eip t 

issued  by the land lord  on a  p la in paper. Petition for evic tion was filed  

for default in payment of rents from January, 1993 to June, 1994 i.e., 

for 18 months amounting  to Rs.12,600/ -.  The non-payment of rent for 

18 months it averred  amounts to wilful default and  henc e the tenant is 

liab le for evic tion from the petition sc hedule p roperty. One Na fees 

Fa thima w/ o Mohd  Sa leem/ tenant filed  O.S.No.58 of 1994 on the file of 

V Add itiona l Judge, City Civil Court, Hyderabad  for spec ific  

performanc e aga inst land lord . The suit is in no way c onc erned  or 

c onnec ted  with the rela tionship  of land lord  and  tenant between the 

parties.  The non-payment of rent for 18 months is without reason, 

delibera te and  c onstitutes wilful default.  Henc e, the petition for 

evic tion of tenant on the ground  of wilful default in payment of rents.  

 

The tenant filed  c ounter and  admitted  the averments in pa ras 1 

to 4 of the petition.  It is sta ted  tha t on 05.11.1992 as per the 

negotia tions between the land lord  and  Na fees Fa thima, the wife of 

tenant, agreement of sa le was entered  into for a  sum of Rs.2,60,000/ - 

for the sc hedule p remise. The non-payment of rent is und isputed  and  
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the exp lana tion offered  for non-payment of rent from Dec ember, 1992 

is tha t the land lord  permitted  the vendee under agreement of sa le 

da ted  05.11.1992 and  a lso the tenant to enjoy the petition sc hedule 

p roperty free of rent. The tenant c a tegoric a lly asserts tha t the 

ob liga tions under the renta l agreement c eased  to exist with effec t 

from 05.11.1992. The land lord / vendor under agreement of sa le da ted 

05.11.1992 c ommitted  b reac h of agreed  ob liga tions resulted  in filing  

O.S.No.58 of 1994 on the file of V Add itiona l Judge, City Civil Court, 

Hyderabad , for spec ific  performanc e of the agreement da ted  

05.11.1992. It is sta ted  tha t the land lord  in a ll has rec eived  Rs.1,90,000/ - 

aga inst the tota l sa le c onsidera tion of Rs.2,60,000/ -.  The ba lanc e, 

ac c ord ing to tenant, payab le to land lord  is Rs.70,000/ -.  The tenant 

p leads tha t the vendee under agreement of sa le da ted  05.11.1992 

was a lways ready and  willing  to perform her pa rt of ob liga tion; 

land lord  c ommitted  b reac h of agreed  c ontrac tua l ob liga tion, the 

rela tionship  of land lord  and  tenant in view of exec ution of agreement 

of sa le and  filing  of suit for spec ific  performanc e, c eased  to exist. In 

nutshell, the defenc e of tenant is tha t the monthly rents a re admitted  

as not pa id  from Dec ember, 1992 till June, 1994 and  the reasons a re 

tha t land lord  permitted  to oc c upy the p remises without c orrespond ing 

lega l ob liga tion to paying monthly rent to the land lord . The 

exp lana tion offered  for non-payment of rent is (a ) tha t agreement of 

sa le da ted  05.11.1992 was entered  into and  exec uted  between the 

land lord  and  the wife of tenant, (b ) the land lord  rec eived  substantia l 

sa le c onsidera tion from the vendee, (c ) the land lord  ora lly agreed  for 

enjoyment of suit sc hedule p roperty by the tenant and  his wife without 
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the ob liga tion of payment of rent i.e., free from renta l ob liga tion. 

Therefore, the tenant p rayed  for d ismissing  the petition for evic tion. 

 

The land lord  was examined  as PW.1 and  Exs.A1 to A3 were 

marked  on beha lf of land lord . The tenant was examined  as RW.1 and  

one Syed  Anwarudd in as RW.2. 

 

On 18.08.1997, RC.No.391 of 1994 was d ismissed . The land lord  

filed  R.A.No.295 of 1997 aga inst the order da ted  18.08.1997 before the 

Add itiona l Chief Judge, City Sma ll Causes Court, Hyderabad .  On 

22.02.2001, RA.No.295 of 1997 was a llowed  and  ordered  evic tion by 

granting  two months’  time to tenant to vac a te the sc hedule p remises.  

The tenant filed  CRP.No.1419 of 2001 and  in CMP.No.10697 of 2001 

stay of evic tion was granted . The land lord  filed  CMP.No.13234 of 2002 

for a  d irec tion to tenant to deposit a rrea rs of rent amounting  to 

Rs.79,800/ -. On 09.08.2002 CMP.No.13234 of 2002 was a llowed  

d irec ting  the tenant to deposit a rrea rs of rent of Rs.79,800/ - to the 

c red it of RC.No.391 of 1994 before the IV Add itiona l Rent Controller, 

Hyderabad , on or before 31.08.2002, in default of deposit of rent, the 

order of stay granted  in CMP.No.6139 of 2001 sha ll stand  vac a ted .  On 

the app lic a tion i.e., CMP.No.10697 of 2001 filed  by the land lord , on 

16.04.2001, the stay of evic tion granted  in CMP.No.6139 of 2001 was 

vac a ted .  The land lord  in E.P.No.34 of 2002 on 22.10.2002 exec uted  

the order of evic tion in RA.No.295 of 1997 and  taken possession of the 

petition sc hedule p roperty and  land lord  c ontinues to reta in possession 

till da te. The tenant filed  CMP.No.19705 of 2003 to rec a ll the orders 

vac a ting  the interim stay granted  in favour of tenant.  On 11.10.2002, 

CMP.No.19705 of 2003 was d ismissed . On 11.03.2003 CRP.No.1419 of 

2001 was a llowed  and  the order in R.A.No.295 of 1997 was set aside. 
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The matter was remitted  to Rent Controller for fresh d isposa l in 

ac c ordanc e with law.  The Rent Controller through order da ted  

13.02.2006 d ismissed  RC.No.391 of 1994 and  the same is c onfirmed in 

R.A.No.110 of 2006 in the judgment da ted  26.02.2009. Henc e 

CRP.No.1402 of 2009.  The tenant on remand and  restora tion of 

RC.No.391 of 1994 filed  I.A.No.190 of 2005 for restora tion of possession 

under Sec tion 144 of CPC.  On 13.02.2006, I.A.No.190 of 2005 was 

a llowed .  The land lord  aggrieved  by the order in I.A.No.190 of 2005 

filed  R.A.No.107 of 2006 before the Add itiona l Chief Judge, City Sma ll 

Causes Court, Hyderabad . The appella te authority d ismissed  

R.A.No.107 of 2006 vide order da ted  26.02.2009 and , aggrieved  

thereby, CRP.No.1403 of 2009 is filed .               

 

   Mr. Rishi Kumar c ontends tha t the orders under revision ex fac ie 

are illega l, unsusta inab le and  the new c ase has been made out in 

favour of tenant de hors evidenc e, henc e the revision a ttrac ts the 

jurisd ic tion of this Court under Sec tion 22 of the Ac t. He c ontends tha t 

the find ings rec orded  by the Rent Controller as well as the appella te 

authority a re result of new c ase made out in favour of tenant. The 

c ase of a lleged  wilful default is not c onsidered  from the right 

perspec tive exc ep t burdening the orders under revision with 

rep roduc tion of entire evidenc e. Ac c ord ing to him, any amount of 

relianc e on agreement of sa le da ted  05.11.1992 for determining  

whether the non-payment of rent c onstitutes wilful default or not is 

erroneous and  illega l. Ac c ord ing to him, the a lleged  right if any 

c rea ted  under agreement of sa le da ted  05.11.1992 firstly does not 

c rea te a  right in the tenant to unila tera lly relieve himself of the 

ob liga tion of a  tenant to pay agreed  monthly rent or relieve the 
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tenant from performing the ob liga tion the tenant has agreed  in the 

rela tionship  of land lord  and  tenant. The burden is on tenant to p rove 

tha t the land lord  ora lly agreed  for oc c upa tion of suit sc hedule 

p remises by tenant without paying rent. Firstly, there is no rec ita l in 

Ex.A1 to the sa id  effec t; any amount of ora l evidenc e c annot and  

c ould  not be substituted  for agreed  terms and  c ond itions between 

the land lord  and  the wife of tenant. Ac c ord ing to him, the tria l Court 

misd irec ted  itself with the definition of the word  ‘ tenant’  in Sec tion 2 

(ix) of the Ac t and  ac c ep ted  the exp lana tion g iven by tenant for non-

payment of monthly rent.  Ac c ord ing to him, the definition of tenant 

a t best inc ludes family members of tenant to c ontinue to enjoy 

possession of tenanted  p remises a long with the tenant. The definition 

ought not to be understood  as taking c a re of ob liga tions c rea ted  or 

rights in favour of one of the members of tenant’ s family. These 

ob liga tions and  rights a re d istinc t vis-à -vis tenant and  land lord . 

Ac c ord ing to him, the c ross-examina tion of RW.1 is not c onsidered  in 

the right perspec tive in sp ite of admissions on these c ruc ia l aspec ts, 

the c ase of tenant is ac c ep ted .  Therefore, the find ing tha t there is no 

wilful default is c ontra ry to the evidenc e ava ilab le on rec ord  and  by 

referenc e to the p lead ing of tenant, the evic tion of tenant from 

sc hedule p remises ought to have been ordered . He submits tha t for 

the same reasons or g rounds, the order of the appella te authority is 

a lso vitia ted . He has d rawn the a ttention of the Court to the entire 

evidenc e on rec ord , and  the evidenc e would  be apprec ia ted  while 

examining whether there is wilful default in payment of rent by the 

tenant or not.  He relies on the dec isions in M. Prakasa Rao v. M. Prem 

Gowri Devi1; C. Devi Dass v. Medisetty Rajanarasaiah2; Teegala 

                                                 
1 1995 (3) ALT 771 
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Satyanarayana v. G.S. Bhagwan3; Krushnala l Buxi v. Sudarshan Pani4, 

K. Hussain (d ied) by LRs. v. V.R. Krishna Prasad (d ied) by LRs5; 

Kanihgolla Gopala Krishna Guptha v. Majeti Lakshmi Devi6; and  M. 

Naveen Kumar v. P. Satyanarayana7 for the p roposition tha t the non-

payment of rent for 18 months and  partic ula rly when the tenant fa ils 

to p rove the c ase p leaded  by him, the fa ilure has to be held  as 

amounting  to wilful default warranting  evic tion of the tenant from the 

sub jec t p remises. He relies on Sec tion 22 of the Ac t and  c ontends tha t 

the jurisd ic tion of this Court under Sec tion 22 of the Ac t is not simila r to 

Sec tion 115 of CPC and  prays for a llowing  the CRP. He further 

c ontends tha t the relief in CRP.No.1403 of 2009 is dependent on the 

outc ome of CRP.1402 of 2009.  

 

Mr.Siva  Reddy c ontends tha t the vendee under Ex.A1 c omes 

within the definition of ‘ tenant’  and  the amount pa id  under Ex.A1 is 

substantia l, therefore, the reason for non-payment of rent is justifiab le. 

Ac c ord ing to him, the find ings rec orded  by this Court in CRP.No.1419 

of 2001 support the c ase of tenant in c onsidering  whether the non-

payment of rent is wilful default or not.  He relies on Sec tion 22 and  

c ontends tha t this Court ought not to re-examine the evidenc e and  

rec ord  the independent find ings while d isposing of these two CRPs. 

 

 I have heard  the lea rned  c ounsel and  taken note of the 

submissions made by them and  perused  the rec ord . 

 

 Now the point for c onsidera tion is: 

 “ Whether the land lord  has made out c ase for evic tion of tenant  

                                                                                                                                          
2 1990 (Supp) SCC 73 
3 1994 Supp (3) SCC 741 
4 1995 Supp (4) SCC 238 
5 2007 (2) ALD 808 
6 2007 (2) ALD 631 
7 2013 (6) ALD 77 
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under Sec tion 10(2) (i) of the Ac t and  whether the orders under 

revision a re lega l and  tenab le in the fac ts and  c irc umstanc es of the 

c ase? 

 

 Before examining the c ase on whether wilful default as a  fac t is 

made out, this Court refers to a  few c ases on the p rec edents on the 

words “ wilful default” .  

 

  In Chordia Automobiles v. S.Moosa8 c ase, it is held  as fo llows:   

 

“ 8. Wilful default means an ac t c onsc iously or 

delibera tely done with open defianc e and  intent not 

to pay the rent. In the p resent c ase the amount of rent 

defaulted  firstly is on ac c ount of fac t tha t the agent of 

the land lord  d id  not c ome to c ollec t the rent for some 

reason. Further, notic e of default c onta ined  the 

d isputed  rent. This fac t c oup led  with the fac t tha t 

evic tion suit was filed  before ma turing  a  c ase of wilful 

default in terms of the exp lana tion to the p roviso of 

Sec tion 10(2). The d ispute of rent admitted ly was 

genuine. Further, we find  the c onduc t of the appellant 

throughout in the past being not of a  defaulter or 

irregula r payer of rent. Thus, a ll these c irc umstanc es 

c umula tively c ome to only one c onc lusion tha t the 

appellant c annot be held  to be a  wilful defaulter.”  

 

In Krushnala l Buxi c ase (supra  4), it is held  as follows: 

 

“ The word  ‘wilful’  is a  word  of many meanings with its 

c onstruc tion often influenc ed  by its c ontext.  Wilful ac t 

may be c onstrued  as one done intentiona lly, 

knowing ly, and  purposely with sup ine ind ifferenc e or 

without justifiab le exc use so d istinguished  from an ac t 

done c a relessly, thoughtlessly, need lessly or 

inadvertently.  A wilful ac t d iffers essentia lly from a  

neg ligent ac t.  The former is positive and  the la tter is 

nega tive.  When the tenant c ommitted  default for two 

months pend ing p roc eed ings for evic tion the 

                                                 
8 (2000) 3 SCC 282  
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nec essary inferenc e d rawn was tha t the ac t of the 

tenant in c ommitting  default was wilful and  is perfec tly 

justified .  In this c ase sinc e the land lord   had  a lready 

filed  an app lic a tion for evic tion and  while the first 

app lic a tion was pend ing and  the tenant had  

c ommitted  further default, in these c irc umstanc es, the 

question of d rawing an inferenc e of wa iver and  an 

intention of agreeing to rec eive rent c ontra ry to the 

c ontrac t a t irregula r interva ls does not a rise.”  

 

In Rakapalli Rajarama Gopala Rao v. Naragani Govinda 

Sehararao9, it is held  as follows: 

“ The short question then is whether it c an be sa id  tha t 

the tenant's default to pay or tender rent from 

Dec ember 1977 to May 1978 was not wilful to ava il of 

the benefit of the p roviso extrac ted  above. It may be 

notic ed  tha t in c ases where the tenant has defaulted  

to pay or tender the rent he is entitled  to an 

opportunity to pay or tender the same if his default is 

not wilful. The p roviso is c ouc hed  in nega tive form to 

reduc e the rigour of the substantive p rovision in Sec tion 

10(2) of the Ac t. An ac t is sa id  to be wilful if it is 

intentiona l, c onsc ious and  delibera te. The expressions 

'wilful' and  'wilful default' c ame up  for c onsidera tion 

before this Court in S. Sundaram Pilla i v. V.R. 

Pattabiraman10. After extrac ting  the meaning of these 

expressions from d ifferent d ic tionaries (See: pp . 659 & 

660. SCC pp . 605 and  606) this Court c onc luded  a t p . 

661 as under: (SCC 606, pa ra  26) 

 

"Thus a  c onsensus of the meaning of the words 

'wilful default' appears to ind ic a te tha t default in 

order to be wilful must be intentiona l, delibera te, 

c a lc ula ted  and  c onsc ious, with full knowledge 

of lega l c onsequenc es flowing therefrom". 

 

Sinc e the p roviso with whic h we a re c onc erned  is 

c ouc hed  in nega tive form the tenant c an p revent the 

                                                 
9 (1989) 4 SCC 255 
10 (1985) 1 SCC 591 
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dec ree by sa tisfying  the Controller tha t his omission to 

pay or tender the rent was not wilful. If the Controller is 

so sa tisfied  he must g ive an opportunity to the tenant 

to make good  the a rrea rs within a  reasonab le time 

and  if the tenant does so within the time p resc ribed , he 

must rejec t the land lord ’ s app lic a tion for evic tion. In 

the p resent c ase, it is not in d ispute tha t the tenant d id  

not pay the rent from Dec ember 1977 to May 1978 

before the institution of the suit. Under the evic tion 

notic e served  on him in Dec ember 1977 he was c a lled  

upon to pay the rent from Dec ember, 1977 only. The 

appellant-tenant d id  not pay or tender the rent from 

Dec ember 1977 to May 1978 not bec ause he had  no 

desire to pay the rent to the respondents but bec ause 

he bona  fide believed  tha t he was entitled  to 

purc hase the p roperty under the ora l agreement of 

Oc tober 14, 1977. He had  a lso pa id  Rs.5,000 by way of 

ea rnest under the sa id  ora l agreement. True it is, his suit 

for spec ific  performanc e of the sa id  ora l agreement 

has sinc e been d ismissed  but he has filed  an appea l 

whic h is pend ing. He, therefore, bona  fide believed  

tha t he was entitled  to purc hase the p roperty under 

the sa id  ora l agreement and  sinc e he had  a lready 

pa id  Rs.5,000 by way of ea rnest thereunder he was 

under no ob liga tion to pay the rent to the respondents. 

In order to sec ure evic tion for non- payment of rent, it 

must be shown tha t the default was intentiona l, 

delibera te, c a lc ula ted  and  c onsc ious with full 

knowledge of its c onsequenc es. Here is a  tenant who 

felt tha t even though he had  invested  Rs.5,000 as 

ea rnest the vendor has sold  the p roperty to the 

respondents in tota l d isregard  of his right to purc hase 

the same. This is not a  c ase of a  tenant who has fa iled  

to pay the rent without any rhyme or reason. He was 

not averse to paying  the rent but he genuinely 

believed  tha t he was under no ob liga tion to do so as 

he had  a  p rior right to purc hase the p roperty. We a re, 

therefore, of the op inion tha t this is a  c ase in whic h the 

Controller should  have invoked  the p roviso and  c a lled  

upon the appellant to pay the a rrea rs from Dec ember 
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1977 to May 1978 within a  c erta in time. Fa ilure to do so 

has resulted  in misc arriage of justic e. We a re, therefore, 

of the op inion tha t the ejec tment dec ree c annot be 

a llowed  to stand .”  

     In S.Sundaram Pilla i v. V.R.Pattabiraman11 it is held  as follows: 

“ 81. Default happens in payment of rents under va rious 

c ontingenc ies and  situa tions. Default is a  fac t whic h 

c an be p roved  by evidenc e. Whether the default is 

wilful or not is a lso a  question of fac t to be p roved  from 

evidenc e, d irec t and  c irc umstantia l, d rawing 

inferenc es from c erta in c onduc t. If the c ourts a re free 

to dec ide from varying c irc umstanc es whether default 

was wilful or not, then d ivergenc e of c onc lusions a re 

likely to a rise, one jud ic ia l authority c oming to the 

c onc lusion from c erta in c irc umstanc es tha t the default 

was wilful, another jud ic ia l authority c oming to a  

c ontra ry c onc lusion from more or less same 

c irc umstanc es. Tha t c rea tes anoma lies. In order to 

obvia te suc h anoma lies and  b ring  about a  uniform 

standard , the Exp lana tion as I read , exp la ins the 

expression 'w ilful' and  ac c ord ing to the Exp lana tion 

added , a  default to pay or tender rent "sha ll be 

c onstrued", as wilful if the default by the tenant in the 

payment of rent c ontinues a fter issue of two months' 

notic e by the land lord  c la iming the rent. If tha t is the 

position, in a  c ase where the land lord  has g iven notic e 

to the tenant c la iming the rent and  the tenant has not 

pa id  the same for two months, then the same must be 

c onstrued  as wilful default, wha tever may be the 

c ause for non-payment - bereavement on the da te of 

payment in the family of near or dear ones or serious 

heart a ttac k or other a ilment of the tenant or of any 

person sent by the tenant to pay the rent c annot be 

exc used  and  c annot be c onsidered  to be not wilful 

bec ause the Leg isla ture has c hosen to use the 

exp ression "sha ll be c onstrued  as wilful" if a fter a  notic e 

by the land lord  for two months, fa ilure to pay or tender 

                                                 
11 (1985) 1 SCC 591 
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rent on the pa rt of the tenant c ontinues, and  if it is 

wilful then under sub-sec tion (2) c lause (i) read   with 

the p roviso as exp la ined  by the Exp lana tion, the 

Controller must be sa tisfied  and  g ive an order for 

evic tion. The question is whether in other c ases, tha t is 

to say, in c ases where admitted ly or by other fac ts or 

a liunde the Court c omes to the c onc lusion tha t the 

default is wilful, for instanc e, in a  c ase where there is 

c hronic  default, regula r defaults or hab itua l defaults, 

the two months' notic e is nec essary or not. It was the 

a rgument on beha lf of the respondents tha t in those 

c irc us- stanc es suc h notic e was not nec essary and  this 

is the view whic h has found  ac c ep tanc e by my 

lea rned  b rethren. I am unab le to agree, with respec t. If 

in c ases where there a re genuine and  bona  fide 

reasons for fa ilure or non-payment of rent whic h 

c annot be exc used  a fter two months' notic e to pay 

rent, then other c auses whic h lead  to inferenc e of 

wilful default c annot a lso be c onstrued  as 'wilful 

default' in the c ontext of the Exp lana tion. The 

Leg isla ture has p rovided  an absolute and  c lea r 

definition of 'w ilful default'. Other c irc umstanc es 

c annot be c onsidered  as wilful default. 

86.  As I read  the Exp lana tion it is not so nec essary 

bec ause Leg isla ture has defined  'wilful default' by the 

expression tha t “ default to pay or tender rent sha ll be 

c onstrued ” ' meaning thereby tha t it will mean only this 

and  no other. My lea rned  b rethren have g iven 

instanc es of d iffic ulties and  hardships, if the other 

defaults, tha t is to say, default apart from tenant not 

paying a fter the exp iry of notic e by the land lord  a re 

not c onsidered  as wilful default. It is true tha t there may 

be ha rdships and  many p rob lems might a rise. I sha re 

the apprehension of these p rob lems and  hardships but 

I find  no justific a tion to read  tha t these hardships of 

whic h Legisla ture must have been aware, were a lso 

intended  to be c overed  by the Exp lana tion. It appears 

to me tha t the meaning is c lea r about the purpose of 

introduc tion of the Exp lana tion, i.e., to obvia te the 
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d iffic ulties and  d ivergenc e of jud ic ia l op inions 

depend ing upon va rying c irc umstanc es, the 

Leg isla ture has p rovided  a  uniform definition to the 

c onc ep t of 'w ilful default'. It is true tha t where two 

c onstruc tions a re possib le, one whic h avoids anoma lies 

and  c rea tes reasonab le results should  be p referred  but 

where the language is c lea r and  where there is a  

purpose tha t c an be understood  and  apprec ia ted  for 

c onstruing in one pa rtic ula r manner, tha t is to say, 

avoidanc e of d ivergenc e of jud ic ia l op inions in 

c onstruing wilful default and  thereby avoid ing 

anoma lies for d ifferent tenants, one Judge taking a  

pa rtic ula r view on the same set of fac ts, another Judge 

taking a  d ifferent view on the same set of fac ts, in my 

op inion, it would  not be p roper in suc h a  situa tion to 

say tha t this definition of wilful default was only 

illustra tive and  not exhaustive. I c annot c onstrue the 

expression used  in the Exp lana tion to the p roviso to 

sub-sec tion (2) of Sec tion 10 as illustra tive when the 

Leg isla ture has c hosen to use the expression "sha ll be 

c onstrued". 

 

The land lord  seeks evic tion of tenant on wilful default in 

payment of rent for 18 months.  The admitted  c irc umstanc es a re tha t 

the agreed  rent per month is Rs.700/ -.  The tenant pa id  rent for the 

month of November,1992 and  has not pa id  rent nearly for 18 months 

till the da te of filing  of RCC in the year 1994.  It is ma tter of rec ord  tha t 

Ex.A1 is entered  into and  exec uted  between the land lord  and  the wife 

of tenant.  The vendee under Ex.A1 filed  O.S.No.58 of 1994 for spec ific  

performanc e of Ex.A1.  The suit for spec ific  performanc e is not g ranted  

and  the dec ree and  judgment in O.S.No.58 of 1994 has bec ome fina l.  

This aspec t of the matter is referred  to for the purpose of apprec ia ting  

tha t the rights and  ob liga tions c rea ted  under Ex.A1 with the spouse of 

tenant a re independently worked  out and  a re dec ided  by the Court. 
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 In the light of above admissions, let us examine the p lea  of 

tenant on the a lleged  default in paying the rent whic h reads thus: 

 

“ The petitioner has exec uted  an agreement of sa le in 

favour of the wife of this respondent. Thus from the 

da te of the agreement of sa le the petitioner has 

permitted  the wife of the respondent inc lud ing the 

respondent to reside in the suit p roperty free of rent.  

Thus the renta l agreement c eased  to be enforc ed  

from the da te of the agreement of sa le.  The 

rela tionship  between the pa rties were very c ord ia l and  

the wife of the respondent trusted  the petitioner tha t 

she will rec eive the ba lanc e sa le c onsidera tion amount 

and  exec ute the reg istered  sa le deed  in her favour.  

But unfortuna tely the petitioner turned  his eye and  in 

order to make wrongful ga in for himself sta rted  making 

illega l demands and  ultima tely he has refused  to 

exec ute and  reg ister the sa le deed  of the suit p roperty 

in favour of the wife of the respondent, therefore, she 

has a lready filed  a  suit O.S.No.58/ 94 on the file of V 

Add itiona l Judge, City Civil Court, Hyderabad  for 

spec ific  performanc e of the agreement of sa le 

fo llowed  with a  petition for tempora ry injunc tion 

restra ining the petitioner herein from a liena ting  or 

enc umbering  the suit sc hedule p roperty in any manner 

till the d isposa l of the suit and  the interim orders 

granted  in the sa id  petition a re still enforc ed .  The 

respondent submits tha t the petitioner a fter exec uting  

the agreement of sa le in favour of wife of this 

respondent has rec eived  further amounts of 

Rs.4,19,000/ - on va rious da tes by passing  the rec eip ts 

on the overlea f of the first page of the agreement of 

sa le exec uted  by her.  The petitioner so fa r has 

rec eived  a  tota l sum of Rs.1,90,000/ - on va rious da tes 

from the wife of the respondent and  there rema ins a  

ba lanc e of Rs.70,000/ - to be pa id  to the petitioner for 

getting  the sa le deed  exec uted  in respec t of the suit 

sc hedule p roperty. 

             xxx 
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       As a  matter of fac t, there exists no rela tionship  of 

land lord  and  tenant between the pa rties from the da te of 

agreement of sa le exec uted  by the petitioner da ted  5th 

November 1992 and  this Honourab le c ourt has got no 

jurisd ic tion to enterta in the petition. “ For a ll the reasons the 

petition is liab le to be d ismissed  with exemp la ry c ost” .”   

                                                                                       (emphasis added) 

 

The tenant not only admits non-payment of rent as agreed  

between the parties, but goes tha t fa r to say tha t there is no 

rela tionship  of land lord  and  tenant upon the exec ution of Ex.A1. The 

reason g iven in the evidenc e of tenant is “ the petitioner in view of the 

agreement made, he sta ted  not to pay rents and  c ontinuing 

possession in the c apac ity of purc ha ser.”  In the c ross-examina tion, he 

admits tha t there is no doc ument evidenc ing tha t the tenanc y has 

c ome to an end . He denies the suggestion tha t he is in default of rent 

sinc e January, 1993 and  a lso tha t the vendee under Ex.A1 c la imed  

possession of petition p remises.  The tenant admits “ it is true there is no 

mention of renta l agreement in Ex.A1” .  Wilful default has been the 

sub jec t matter of severa l reported  dec isions. A few c irc umstanc es a re 

examined  for asc erta ining  whether the non-payment of rent for 18 

months amounts to wilful default or not. The words “ wilful default”  a re 

c onsidered  and  dec ided  in many c ases. The b road  lega l p roposition 

of wha t c onstitutes wilful default is not in d ispute, and  wha t fa lls for 

c onsidera tion is a  dec ision on admitted  c irc umstanc es read  with 

admission of RW.1. This Court sinc e is c onsc ious of the sc ope of revision 

under Sec tion 22 of the Ac t does not p refer to g ive approva l to the 

find ings rec orded  by the Courts below and  rejec t the CRP.  Sec ond ly, 

on the other hand  re-examine every one of the aspec ts to c ome to 

an independent c onc lusion on whether wilful default exists or not.  This 
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Court takes up  the p lead ings whic h have bearing  on the issue and  the 

evidenc e adduc ed  by the parties to c onsider whether the c onduc t in 

non-payment of rent for 18 months amounts to wilful default or not.  

 

Considering  the c ase from the above perspec tive, this Court is 

the view tha t Ex.A1 does not refer to the existing  tenanc y with the 

tenant. On the other hand , Ex.A1 refers to exec uting  a  doc ument a t 

future point of time and  taking  possession a fter rec ip roc a l ob liga tions 

a re d isc harged . The vendee under Ex.A1 has been unsuc c essful in the 

suit filed  for the relief of spec ific  performanc e of Ex.A1 deed .  The 

relianc e on Ex.A1 by tenant for not paying rent for 18 months c annot, 

but be c a lled  as amounting  to wilful default. The tenant by c hoic e has 

p leaded  an ora l understand ing between the land lord  and  the 

vendee under Ex.A1.  The simp lest thing  the tenant ought to have 

done in the matter is examina tion of the vendee under Ex.A1.  It may 

not be nec essary for this Court to c onsider whether ora l evidenc e 

c ontra ry to the written terms agreed  between the pa rties is admissib le 

or not, a t least to p robab lise tha t having  regard  to the substantia l 

amounts sa id  to have been pa id  by the vendee to land lord , there was 

some understand ing a t least a  c olla tera l understand ing not to pay the 

rent. There is no evidenc e on the p lea  of just reason ra ised  by the 

tenant.  The admission of tenant is tha t no rent is pa id  or need  be pa id  

with the exec ution of Ex.A1.  The suit filed  by the tenant’ s wife is 

d ismissed .  The tenant has not pa id  rent nearly for 18 months and , if we 

take a ll the above c irc umstanc es into c onsidera tion, this Court is of 

the view tha t the land lord  has made out the c ase tha t the tenant has 

c ommitted  wilful default in payment of rent. Therefore, the find ings in 
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R.A.No.110 of 2006 a re unsusta inab le and  ac c ord ing ly a re set aside 

and  CRP.No.1402 of 2009 is a llowed .  

 

In view of the find ings rec orded  in CRP.No.1402 of 2009, 

CRP.No.1403 of 2009 is a lso a llowed  for the tenant is not entitled  for 

possession of sub jec t p remises.  

 

Both the CRPs a re a llowed  as ind ic a ted  above. No order as to 

c osts. 

 

As a  sequel, misc ellaneous petitions if any pend ing sha ll stand  

c losed .   

_____________ 

S.V.BHATT,J 

September 28, 2018 

v v 


