
THE HON' BLE SRI  JUSTI CE M.SATYANARAYANA MURTHY 

 

 

CRI MI NAL PETI TI ON No . 3 2 4 3  OF 2 0 1 8  

 

ORDER:  

 This pet it ion is filed, under Sect ions 437 and 439 of the 

Code of Crim inal Procedure, 1973 ( for short , 'Cr.P.C.') , for grant  

of bail to the pet it ioner-accused No. 4 in Crim e No. 35 of 2017 of 

Rajanagaram  Police Stat ion, East  Godavari Dist r ict , registered 

for the offence punishable under Sect ion 8 (c)  read with Sect ion 

20 (b)  ( ii)  (C)  of NDPS Act  ( for short , 'the Act ') .   

2. Heard learned counsel for the pet it ioner and learned Public 

Prosecutor (A.P.) . 

3. The case of the prosecut ion is br ief is that  on 24-02-2017 

at  about  11 a.m ., on receipt  of credible inform at ion, the 

I nspector of Police, Rajaganaram  Police Stat ion, after obtaining 

authorizat ion from  the Deputy Superintendent  of Police, East  

Zone, Rajam ahendravarm  Urban, along with his staff and 

m ediators proceeded to NH-16 junct ion and at  about  12 noon 

when they stopped one num berless Royal Enfield Classic 350 CC 

Bullet  and Tata Van for conduct ing vehicle check, the pet it ioner 

and accused No. 5 who were dr ivers stopped the vehicles and 

t r ied to skulk away;  that  the I nspector of Police with the help of 

his staff caught  hold of them ;  that  on interrogat ion, they 

confessed that  accused Nos. 1 to 3 loaded 74 bags of 1258 

kilogram s of Ganja in the van and handed over it  to the 

pet it ioner to handover the sam e at  Kovvuru Tollgate and that  

the police after lift ing sam ples seized the cont raband from  their 

possession.   
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4. Learned counsel for the pet it ioner subm its that  the only 

allegat ion against  the pet it ioner is that  he and accused No. 5 

were dr iving the vehicles from  which the cont raband was 

allegedly seized and that  there is absolutely no prim a facie case 

against  the pet it ioner.   

5. The m ain content ion of learned counsel for the pet it ioner 

before this Court  is that  search and seizure of cont raband is in 

total cont ravent ion of Sect ions 41, 42 and 50 of the Act  and 

when search and seizure are vit iated by any illegality, the 

prosecut ion case would not  sustain even after t r ial and in such 

case, the Court  can enlarge the pet it ioner on bail recording its 

sat isfact ion under Sect ion 37 (1)  (b)  of the Act .  I n support  of 

his content ion, learned counsel for the pet it ioner has placed 

reliance on Di l ip  an d  an o t h er  Vs. St at e o f  M.P.1  and Sar i j a  

Ban u  @ Jan ar t h an i  @ Jan an i  an d  an o t h er  Vs. St at e 

t h r ou g h  I n sp ect o r  o f  Po l ice2 .   Yet , another content ion of 

learned counsel for the pet it ioner is that  non-observance of 

m andatory provisions is im perm issible and violat ion of Sect ions 

27 and 29 of the Act  is an illegality and placed reliance on Un ion  

o f  I n d ia  Vs. Rat t an  Mal l i k  @ Hab u l 3  in support  of his 

content ion.   

6. Learned Public Prosecutor opposed the pet it ion on the 

ground that  when the cont raband was seized from  the 

possession of the pet it ioner and accused No. 5, it  m eans they 

were aiding accused Nos. 1 to 3 to t ransport  Ganja illicit ly in 

                                                 
1 (2007)  1 SCC 450  
2 (2004)  12 SCC 266   

3 (2009)  2 SCC 624   



 3  

 

cont ravent ion of Sect ion 8 (c)  of the Act  which is an offence 

punishable under Sect ion 20 (b)  ( ii)  (C)  of the Act  and he placed 

reliance on the statem ents recorded by the police during 

invest igat ion under Sect ion 67 (b)  of the Act  and subm it ted that  

on the st rength of those statem ents, it  can be concluded that  the 

pet it ioner also involved in the offence punishable under Sect ion 

8 (c)  read with Sect ion 20 (b)  ( ii)  (C)  of the Act .   

7. Considering r ival content ions and perusing the m aterial on 

record, the point  that  ar ises for considerat ion is 

"Whether non-com pliance of Sect ions 41 (2)  and 42 of the 

Act  is a ground to conclude that  there is reasonable ground 

for believing that  the pet it ioner did com m it  no offence 

under the provisions of the Act  to record sat isfact ion under 

Sect ion 37 (1)  (b)  of the Act , if so, whether the pet it ioner 

is liable to be enlarged on bail under Sect ion 437 & 439 

Cr.P.C?" 

8. POI NT:  

 The m ain content ion of learned counsel for the pet it ioner is 

that  the search and seizure are not  in accordance with Sect ions 

41 (2)  and 42 of the Act .  I t  is contended that  Sect ion 41 (2)  of 

the Act  is not  com plied with and the person who conducted 

search and seizure has no authorisat ion to conduct  search and 

seizure. Therefore, the seizure itself is illegal and in such case, 

the pet it ioner is liable to be acquit ted even at  the end of t r ial. I n 

the circum stances, the pet it ioner cannot  be allowed to languish 

in jail t ill com plet ion of ent ire t r ial as it  is infr ingem ent  of 

fundam ental r ight  guaranteed under the Const itut ion of I ndia 
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and placed reliance on Di l ip  (1st supra)  and Sar i j a  Ban u  (2nd 

supra)  in support  of his content ion.  Turning to the case on 

hand, the case of the prosecut ion is that  Sect ion 42 of the Act  is 

st r ict ly adhered to and whether Sect ion 41 (2)  of the Act  is 

com plied with or not  is a quest ion of fact  to be decided during 

t r ial.  I n Kar n ai l  Sin g h  Vs. St at e o f  Har y an a 4 ,  a Const itut ional 

Bench of the Apex Court  considered the scope of Sect ions 41 (2)  

& 42 (2)  and specifically held that  Legislature has m ade som e of 

its provision obligatory for the prosecut ion to com ply with, which 

the Courts have interpreted to be m andatory. This is an order to 

balance st r ingency for an accused by cast ing an obligat ion on 

prosecut ion for it s st r ict  com pliance, balance m ust  be st ruck 

between need of law and enforcement  of such law on one hand 

and protect ion of cit izens from  oppression and injust ice on other. 

Court  while const ruct ing such provisions st r ict ly should not  

interpret  them  literally so as to render their  com pliance 

im possible. Sect ion 42 of the Act  deals with search, seizure and 

arrest  without  warrant . Search and seizure are essent ial steps in 

arm oury of an invest igator in invest igat ion of a cr im inal case. 

Non-com pliance of Sect ion 42 m ay not  vit iate t r ial if it  does not  

cause any prejudice to accused. I n view of changed 

circum stances in technology, if statutory provision under 

Sect ions 42 (1)  & 42 (2)  of writ ing down inform at ion is 

interpreted as a m andatory provision, it  will disable haste of an 

em ergency situat ion and m ay turn out  to be in vain with regard 

to cr im inal wrongdoers/ drug offenders as a m ajor ground for 

                                                 
4 2009 3 SCC (Crl.)  887  



 5  

 

acquit tal. These provisions should be taken as discret ionary 

m easure which should check the m isuse of Act  rather than 

providing an escape to hardened drug-peddles.  I n view of the 

const itut ional bench judgm ent  referred supra,  the pr inciple laid 

down in the judgm ents relied upon by learned counsel for the 

pet it ioner cannot  be applied to the present  facts of the case at  

this stage to release the pet it ioner on bail.  

9. The other content ion raised by learned counsel for the 

pet it ioner is that  statem ents recorded under Sect ion 67 of the 

Act  can be used for lim ited purpose of inform at ion and convict ion 

should not  be based m erely on the basis of a statem ent  without  

any independent  corroborat ion as per the pr inciple laid down in 

Un ion  o f  I n d ia  Vs. Bal  Mu k u n d 5 .  Learned Public Prosecutor 

contended that  even if the pr inciple enunciated in Bal  Mu k u n d  

(5 th supra)  applied to the present  facts of the case, independent  

corroborat ion is required to record convict ion and on the basis of 

inform at ion collected under Sect ion 67 of the Act   alone, 

convict ion cannot  be recorded. I n such case, quest ion of 

corroborat ion would ar ise only during t r ial.  Therefore, at  this 

stage, the pet it ioner cannot  be enlarged on bail.   

10. One of the content ions raised by learned counsel for the 

pet it ioner is that  based on the statem ent  recorded under Sect ion 

67 (b)  of the Act , the pet it ioner cannot  be convicted for the 

offence after t r ial and this view is supported by the judgm ent  of 

the Apex Court  in Bal  Mu k u n d  (5 th supra) . I n the said 
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j udgm ent , the Trial Court  and High Court  recorded convict ion of 

the accused for the offences punishable under the provisions of 

the Act  and when the m at ter reached the Suprem e Court , the 

Suprem e Court  held that  where the statute confers such drast ic 

powers and seeks to deprive a cit izen of his liberty for not  less 

than ten years, and m aking st r ingent  provisions for grant  of bail,  

scrupulous, com pliance with the statutory provisions m ust  be 

insisted upon. While considering a case of the present  nature 

where two persons m ay barely read and write Hindi, are said to 

have been used as carr ier containing m aterial of only 1.68%  of 

narcot ics, a convict ion, should not  be based m erely on the basis 

of a statem ent  m ade under Sect ion 67 of the Act  without  any 

independent  corroborat ion part icularly in view of the fact  that  

such statem ents have been ret racted.  No doubt , as per the law 

declared by the Apex Court  in the judgm ent  referred supra,  

statem ents recorded under Sect ion 67 of the Act  cannot  alone 

form  the basis for convict ion, if it  is corroborated by any 

evidence, the Court  can record convict ion, if any statem ent  is 

recorded under Sect ion 67 of the Act , it  is only an addit ional 

circum stance to substant iate the prosecut ion case. But , the 

quest ion of corroborat ion would ar ise only when the Trial is 

com pleted and at  this stage, the sam e principle cannot  be 

applied to the present  facts of the case.  I t  is also difficult  to 

decide whether the inform at ion furnished under Sect ion 67 (1)  

(b)  of the Act  is voluntary or obtained such inform at ion by using 

coercion etc. ,  to vit iate such statem ent  and it  has to be decided 

only during t r ial and not  at  this stage. Therefore, the content ion 
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of learned counsel for the pet it ioner with regard to Sect ion 67 of 

the Act  cannot  be accepted since the scope of enquiry in a 

pet it ion under Sect ions 437 and 439 of Cr.P.C. is lim ited and on 

the st rength of those confessions, it  is difficult  to record 

sat isfact ion as required under Sect ion 37 (1)  (b)  of the Act .   

11. At  this stage, it  is relevant  to note Sect ion 37 of the Act  

which reads as follows:  

3 7 . Of f en ces t o  b e cog n izab le an d  n on -

b ai lab le .-  

 

(1)  Notwithstanding anything contained in the 

Code of Crim inal Procedure, 1973 (2 of 1974)  

(a)  every offence punishable under this Act  shall 

be cognizable;  (b)  no person accused of an 

offence punishable for 2[  offences under sect ion 

19 or sect ion 24 or sect ion 27 A and also for 

offences involving com m ercial quant ity]  shall be 

released on bail or on his own bond unless ( i)  

the Public Prosecutor has been given an 

opportunity to oppose the applicat ion for such 

release, and ( ii)  where the Public Prosecutor 

opposes the applicat ion, the court  is sat isfied 

that  there are reasonable grounds for believing 

that  he is not  guilty of such offence and that  he 

is not  likely to com m it  any offence while on bail.   

 

(2)  The lim itat ions on grant ing of bail specified 

in clause (b)  of sub-sect ion (1)  are in addit ion 

to the lim itat ions under the Code of Crim inal 

Procedure, 1973 (2 of 1974)  or any other law 

for the t im e being in force, on grant ing of bail.  

 

 I n Un ion  o f  I n d ia  Vs. Ram  Sam u j h 6  and Du r an d  Did ier  

Vs. Ch ief  Secr et ar y , Un ion  Ter r i t o r y  o f  Goa 7 ,  the Apex Court  

discussed the scope of Sect ion 37 of the Act . I n St at e o f  

Ut t ar an ch al  Vs. Ra j esh  Ku m ar  Gu p t a 8  and Un ion  o f  I n d ia  

                                                 
6 1999 Supp (2)  SCR 76 
7 1989 AI R 1966  

8 (2007)  1 SCC 355  
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Vs. Rat t an  Mal l i k  a l ias Hab u l 9 ,  the Suprem e Court  extensively 

discussed the scope and consequences failing to adhere to 

Sect ion 37 of the Act  and concluded that  Sect ion 37 of the Act  

created an interdict  to grant  bail for the offences punishable 

under the provisions of the Act , where a com m ercial quant ity of 

cont raband is involved.  I n Mak t oo l  Sin g h  Vs. St at e o f  

Pu n j ab 1 0 , the Suprem e Court  held that  for all the offences 

punishable m ore than five years, Court 's power to release the 

accused on bail during the period before convict ion has been, 

thus, drast ically curtailed by providing that  if the Public 

Prosecutor opposes the bail applicat ion, no accused shall be 

released on bail,  unless the Court  is sat isfied that  there are 

reasonable grounds for believing that  he is not  guilty for such 

offences.  I n Cu st om s, New  Delh i  Vs. Ah m ad al iev a Nod i r a 1 1 , 

the Apex Court  held that  the Court  has to keep in m ind two 

condit ions i.e. the sat isfact ion of the Court  that  there are 

reasonable grounds for believing that  the accused is not  guilty of 

the alleged offence and that  he is not  likely to com m it  any 

offence while on bail.   The condit ions are cum ulat ive and not  

alternat ive.  The sat isfact ion contem plated regarding the 

accused being not  guilty has to be based on reasonable grounds 

and the expression reasonable grounds m eans som ething m ore 

than prim a facie grounds and it  contem plates substant ial 

probable causes for believing that  the accused is not  guilty of the 

alleged offence. 

                                                 
9 (2009)  2 SCC 624 
10 (1999)  3 SCC 321 
11 2004 (1)  JCC 662  
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12. I n view of the law declared by the Apex Court  in the 

judgm ents referred supra,  unless the Court  concludes that  the 

accused is not  guilty based on reasonable grounds and that  

there is no possibilit y of com m it t ing sim ilar offences while on bail 

as required under Sect ion 37 (1)  (b)  of the Act , he shall be 

enlarged on bail.   Even according to Sect ion 37 of the Act , the 

general provisions regarding grant  of bail under Sect ions 437 to 

439 are applicable. Besides the applicat ion of general provisions 

of Cr.P.C, certain safeguards are provided in the Act  to grant  bail,  

while placing reversal burden in view of Sect ions 35 & 54 of the 

Act . Therefore, the general principles governing bail under 

Sect ions 437 to 439 are equally applicable to the bail 

applicat ions filed by accused for the offences punishable under 

the provisions of the Act  where com m ercial quant ity is involved. 

13. I n view of m y foregoing discussion, I  find no ground to 

grant  bail to the pet it ioner and therefore the cr im inal pet it ion is 

liable to be dism issed.   

14. The cr im inal pet it ion is accordingly dism issed.  Pending 

m iscellaneous pet it ions, if any, shall stand dism issed in 

consequence.       

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

M.SATYANARAYANA MURTHY, J. 

16-04-2018. 

JSK 


