
THE HON’BLE SRI  JUSTI CE D.V.S.S.SOMAYAJULU 

 

C.R.P.NOS.5 2 8 5  AND 5 2 8 7  OF 2 0 1 5  

 

 

COMMON ORDER: -  

 
 

Since both the revisions are filed quest ioning the 

order passed in applicat ions filed under Order XVI I I  Rule 17 

read with 151 CPC to recall the Advocate Com missioner and 

m arking of his report , they are being disposed of by this 

com m on order. 

 

2 .  The applicat ions were heard by the court  below and 

dism issed even before they are num bered. Challenging the 

order, dated 23-11-2015 in G.R.Nos.1445 and 1446 in 

O.S.No.61 of 2000 on the file of the court  of Junior Civil 

Judge, Gajapathinagaram  dism issing the applicat ions, the 

present  revisions pet it ions are filed. 

 

3 . This Court  has heard Sri M.Ramakanth, learned 

counsel for the revision pet it ioner and learned Governm ent  

Pleader for Arbit rat ion (A.P)  for respondents.                        

Sri M.Ram akanth, learned counsel states that  he has given 

up the claim  against  respondent  No.5. Not ice sent  to the 

respondent  No.8 is returned un-served as “ there is no such 

addressee” . Respondent  Nos.9 to 12 are not  the necessary 

part ies as per the endorsem ent . 
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4 .  The short  and sim ple quest ion that  ar ises for 

considerat ion in these cases is whether the impugned order 

reject ing the request  is correct  or not?   

 

5 . I t  is an adm it ted fact  that  an Advocate Com m issioner  

was appointed by the court  below. I t  is also an adm it ted 

fact  that  the said Advocate Com m issioner filed his report . 

The fact  also rem ains that  the Advocate Com m issioner’s 

report  was not  received form ally in evidence and m arked.  

Therefore, these inter locutory applicat ions cam e to be filed 

seeking perm ission to m ark the Advocate Com m issioner’s 

report . I t  is the content ion of the learned counsel for the 

revision pet it ioner that  Advocate Commissioner was not  

exam ined at  all in the lower court  and, therefore, as the 

report  of the Advocate Com m issioner has to be m arked, he 

sought  perm ission to exam ine the Advocate Com m issioner. 

The court  below apparent ly heard both sides and dism issed 

the applicat ions on the ground that  the pet it ioner failed to 

m ent ion the reason why he could not  exam ine the Advocate 

Com m issioner at  the earliest .  The court  also felt  that  the 

applicat ions are filed to prot ract  the lit igat ion as they are 

filed in the m iddle of the argum ents and the case is very old 

case. 

 

6 .  The learned counsel for the revision pet it ioner points 

out  that  a hyper technical view was taken. The learned 
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counsel also subm its that  the pet it ioner is a cult ivator/ sm all 

farm er and that  he is not  conversant  in English or with legal 

procedures and, therefore, he blindly t rusted his lawyer and 

signed on the affidavit . I t  is his content ion that  if the 

Advocate Com m issioner is allowed to be exam ined, the 

court  can also com e to a correct  conclusion, as the suit  is 

filed for declarat ion and m andatory injunct ion and for 

rem oval of the const ruct ions etc.,  The learned counsel also 

concedes that  he has no other evidence to produce except  

the evidence of the Advocate Com m issioner. Therefore, he 

prays for allowing the revision pet it ions. 

 

7 .  I n reply thereto, the learned Governm ent  Pleader for 

Arbit rat ion vehem ent ly opposes the content ion raised by 

the learned counsel for the pet it ioner. I t  is his content ion 

that  despite adequate opportunit ies, the pet it ioner did not  

exam ine the Advocate Com m issioner. The learned 

Governm ent  Pleader also points out  that  the purpose of 

appoint ing the Advocate Commissioner is to gather the 

evidence and that  this is not  perm issible under law. The 

learned Governm ent  Pleader further subm its that  the lower 

court  is r ight  because there is vir tually no m ent ion in the 

affidavit  as to why the Advocate Com m issioner’s report  was 

not  m arked and why the said Advocate Com m issioner was 

not  exam ined earlier.  Therefore, the learned Governm ent  
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Pleader supports the order and prays that  the revision 

pet it ions m ay be dism issed. 

 

8 .  This court , after hearing both the learned counsel, is 

of the opinion that  it  is a fact  that  the affidavit  is not  well 

drafted. I t  does not  spell out  in clear term s why the 

Advocate Com m issioner was not  exam ined earlier and why 

his report  was not  m arked. The fact , however, rem ains that  

the sum  and substance of the affidavit  is that  the Advocate 

Commissioner could not  be exam ined earlier and that  there 

is a necessity and therefore it  is “necessary”  to exam ine the 

Commissioner and mark his report . I t  is a fact  also that  the 

deponent  of the affidavit , as can be seen from  the record, is 

aged about  78 years and liv ing by cult ivat ion. The 

content ion of the learned counsel for the pet it ioner that  the 

party has t rusted his counsel and signed on the affidavit  is 

also a fact  that  cannot  be doubted as part ies do rely on 

their counsel and repose confidence in their abilit y. For any 

fault  of the Advocate, the party should not  suffer. 

 

9 .       I n these circumstances, this court  is of the opinion 

that  the pet it ioner should be given an opportunity to 

exam ine the Advocate Com m issioner and mark his report . 

As the suit  is of the year 2000 and as the learned counsel 

fair ly concedes that  he has no other evidence except  the 

Advocate Com m issioner’s evidence, this court  is of the 
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opinion that  the revision pet it ions should be allowed and an 

opportunity should be given to the pet it ioner to exam ine 

the Advocate Com m issioner and m ark his report .  The 

opposite party will not  be really prejudiced  as they have 

the opportunity to cross-exam ine the Advocate 

Commissioner. 

 

1 0 .  I t  is, however, m ade clear that  the pet it ioner should 

be perm it ted only to exam ine the Advocate Com missioner 

and m ark his report . No other oral or docum entary evidence 

is allowed. 

 Accordingly, these two revision pet it ions are allowed 

and the im pugned orders are set  aside. The lower court  is 

directed to proceed with the m at ter on a pr ior ity basis 

without  grant ing adjournm ents and to deal with any 

requests for adjournm ents very firm ly and as per law. The 

lower court  is also directed to proceed with the case without  

in any way being influenced by what  is m ent ioned in this 

order. No costs.  Miscellaneous Pet it ions pending, if any, in 

both the revisions pet it ions shall stand closed in 

consequence.  

 

______________________ 

D.V.S.S.SOMAYAJULU,J 

08-11-2018 
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