
HON’BLE SRI  JUSTI CE A.V.SESHA SAI  

 

W .P.No .8 0 6 0  o f  2 0 1 8  

 

ORDER: -  

 

Heard Sri S.Niranjan Reddy, learned Senior Counsel 

represent ing the Counsel on record for the pet it ioner, Sri 

J.Ashwin Kum ar, learned Standing Counsel for R.1 and the 

learned Governm ent  Pleader for R.3. 

2. According to the pet it ioner, it  is a generat ing com pany 

within the m eaning of Sect ion 2 (28)  of the Elect r icity Act , 2003 

(hereinafter referred to as ‘the Act ’) .  I t  is further stated that  the 

project  was conceived to be developed in the undivided State of 

Andhra Pradesh by the parent  com pany of the pet it ioner i.e., 

M/ s.Hero Wind Energy Pvt .Ltd ( for short  ‘Hero Wind’)  and 

accordingly, on 01.11.2013, Hero Wind had applied to the New 

and Renewable Energy Developm ent  Corporat ion of Andhra 

Pradesh Ltd., (NREDCAP)  for capacity allotm ent  for set t ing up of 

100 MW Wind Power Project  at  Mangi Thanda, Zaheerabad 

Mandal, Sanga Reddy Dist r ict .  I t  is further averred that  

subsequent ly, NREDCAP vide its let ter, dated 31.12.2013, 

com m unicated that  the Governm ent  of Andhra Pradesh has 

accorded sanct ion for the Project  and in accordance with the 

sanct ion, NREDCAP requested the Hero Wind to enter into an 

agreem ent  with NREDCAP for the developm ent  of the project .  

Accordingly, Hero Wind entered into an agreem ent  with 

NREDCAP on 17.01.2014 for the developm ent  of the project .  I t  

is further stated that  on 18.03.2014, the Transm ission 

Corporat ion of Andhra Pradesh Lim ited accorded the connect ivity 
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for evacuat ion of power from  the project .  Subsequent  to the 

form at ion of the State of Telangana, the Hero Wind vide its 

let ter, dated 17.10.2014, inform ed the second respondent  herein 

that  the project  would be developed by the pet it ioner, which is a 

wholly owned subsidiary of Hero Wind;  that  the Telangana State 

Elect r icity Regulatory Com m ission (TSERC)  on 10.12.2014 issued 

an Order adopt ing the then exist ing regulat ions, decision, 

direct ions or orders, license and pract ice issued by the 

A.P.Elect r icity Regulatory Com m ission (APERC)  and as a 

consequence of which, TSERC adopted the Tariff Order, dated 

15.11.2012 passed by the APERC in O.P.No.13 of 2012 wherein 

the APERC fixed the tar iff t ill 31.03.2015.  I t  is further averred in 

the Writ  affidavit  that  the project  is being developed by the 

pet it ioner in two phases i.e., 31.5 MW (Phase- I ) , which is to be 

set -up on pr ivate land and the rem aining capacity of 68.5 MW 

(Phase- I I ) , which is to be developed on the forest  land, and that  

the pet it ioner has successfully com pleted Phase- I  of the project  

and the sam e is ready to be com m issioned and the pet it ioner is 

all set  to supply power from  Phase- I  of the project  i.e., 31.5 MW 

capacity out  of 100 MW capacity of the project .  I t  is further 

stated that  in the absence of generat ion tar iff applicable for the 

period beyond 31.03.2015 for wind power projects in the State 

of Telangana, the pet it ioner is not  being able to execute Power 

Purchase Agreem ent  (PPA)  with the State DI SCOMs, which is 

result ing in delay in com m issioning of Phase- I  of the Project . 

3. The Wind I ndependent  Power Producer Associat ion 

(WI PPA)  filed O.P.No.87 of 2015 in the m onth of March, 2015 
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before the first  respondent  for determ inat ion of the generat ion 

tar iff for the period beyond 31.03.2015 wherein the pet it ioner’s 

parent  com pany i.e., Hero Wind filed an applicat ion on 

24.08.2015 for its im pleadm ent  as co-pet it ioner in the said 

proceedings.  I t  is further stated in the writ  affidavit  that  

pending disposal of O.P.No.87 of 2015 before the first  

respondent , the pet it ioner herein also filed an independent  

applicat ion i.e., O.P.No.4 of 2018 on 19.01.2018 request ing to 

determ ine the tar iff for supply of power from  Phase- I  of the 

project  of the pet it ioner.  I n the above background, the 

gr ievance of the pet it ioner in the present  Writ  Pet it ion is that  the 

said applicat ions are pending considerat ion before the TSERC 

and in view of the sam e, the pet it ioner herein is sustaining 

irreparable loss and hardship and is not  in a posit ion to enter 

into Power Purchase Agreem ent  and in view of the sam e, the 

pet it ioner herein is loosing lot  of revenue. 

4. I t  is the subm ission of the learned Senior Counsel that  as 

per the provisions of Sect ion 64 of the Act , an applicat ion for 

determ inat ion of tar iff under Sect ion 62 is required to be 

disposed of within a period of 120 days from  the date of receipt  

of applicat ion under sub-sect ion (1) . 

5. On the other hand, it  is subm it ted by Sri J.Aswin Kum ar, 

learned Standing Counsel for R.1, that  as on date, the 

Com m ission is funct ioning only with two Mem bers and som e 

reasonable t im e is to be granted for disposal of the applicat ion 

filed by the pet it ioner on 19.01.2018.   
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6. I n this context , it  m ay be appropriate to refer to the 

provisions of Sect ion 64 of the Act , which reads as under: -  

“ Pr oced u r e f o r  t ar i f f  o r d er : -  (1)  An 

applicat ion for determ inat ion of tar iff under Sect ion 62 

shall be m ade by a generat ing com pany or licensee in 

such m anner and accom panied by such fee, as m ay 

be determ ined by regulat ions. 

(2)  Every applicant  shall publish the applicat ion, 

in such abridged form  and m anner, as m ay be 

specified by the Appropriate Com m ission. 

(3)  The Appropriate Com m ission shall,  within 

one hundred and twenty days from  receipt  of an 

applicat ion under sub-sect ion (1)  and after 

considering all suggest ions and object ions received 

from  the public,-  

(a)  issue a tar iff order accept ing the applicat ion 

with such m odificat ions or such condit ions as 

m ay be specified in that  order;  

(b)  reject  the applicat ion for reasons to be 

recorded in writ ing if such applicat ion is not  in 

accordance with the provisions of this Act  and 

the rules and regulat ions m ade thereunder or 

the provisions of any other law for the t im e 

being in force:  

Provided that  an applicant  shall be given a 

reasonable opportunity of being heard before reject ing 

his applicat ion. 

(4)  The Appropriate Com m ission shall,  within 

seven days of m aking the order, send a copy of the 

order to the Appropriate Governm ent , the Authority, 

and the concerned licensees and to the person 

concerned. 

(5)  Notwithstanding anything contained in Part  

X, the tar iff for any inter-State supply, t ransm ission or 

wheeling of elect r icity, as the case m ay be, involving 
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the terr itor ies of two States m ay, upon applicat ion 

m ade to it  by the part ies intending to undertake such 

supply, t ransm ission or wheeling, be determ ined 

under this Sect ion by the State Com m ission having 

jur isdict ion in respect  of the licensee who intends to 

dist r ibute elect r icity and m ake paym ent  therefore:  

(6)  A tar iff order shall,  unless am ended or 

revoked, shall cont inue to be in force for such period 

as m ay be specified in the tar iff order. 

 

7. I t  is very m uch evident  from  the reading of the above 

provision of law that  when an applicat ion for determ inat ion of 

the tar iff under Sect ion 62 of the Act  is filed by the generat ing 

com pany or a licensee, the sam e needs to be answered within a 

period of one hundred and twenty days (120 days)  as per sub-

sect ion (3)  of Sect ion 64 of the Act .  I t  is the categoric case of 

the pet it ioner herein that  in view of the non-com pliance of the 

above provisions of law, the pet it ioner herein is sustaining 

irreparable loss and hardship though Phase- I  of the Project  is 

com pleted successfully. 

8. I n the facts and circum stances of the case, this Court  

deem s it  appropriate to dispose of the Writ  Pet it ion with a 

direct ion to the first  respondent  to pass appropriate orders on 

the applicat ion in O.P.No.4 of 2018 filed by the pet it ioner herein 

by the end of May, 2018, as per law.   

Miscellaneous pet it ions pending, if any, shall stand 

disposed of.  There shall be no order as to costs. 

 

______________ 

A.V.Sesh a Sai , J 

Date: 22.03.2018 

sm r 


