
THE HON' BLE SRI  JUSTI CE M.SATYANARAYANA MURTHY 

Cr im in a l  Pet i t ion  No .2 9 2 5  o f  2 0 1 8  

ORDER:  

 
 

 This Crim inal Pet it ion, under Sect ion 438 of the Code of 

Crim inal Procedure, 1973, is filed by the pet it ioner/ A.10, for grant  

of pre-arrest  bail apprehending his arrest  in connect ion with Crim e 

No.665 of 2017 of Machavaram  Police Stat ion, Vijayawada City, 

Krishna Dist r ict , registered for the offence punishable under 

Sect ion 302, 120B read with 34 of I .P.C.  

 

2 . Heard the learned counsel for the pet it ioner/ A.10, learned 

Public Prosecutor for the State of Andhra Pradesh represent ing the 

respondent -State and perused the m aterial on record.  

 

3 . The case of the prosecut ion, in br ief, is that  06.12.2017, at  

10: 30 AM, the husband of the de- facto com plainant  went  out  to 

purchase TV to give it  to his father, on a red colour Maest ro Edge 

Motor Cycle of known persons.  After one hour, she received a 

phone call from  a person that  her husband was m urdered at  

Machavaram  down by six persons who cam e on three m otorcycles.  

Two years ago, her brother- in- law Vem uri Satyam  was killed by 

Sam udrala Pavan Kum ar and Janet i Surendra and others at  Tenali.   

I n the m urder case of Krishna of Tenali,  her husband Kalidasu 

Subram anyam  @ Subbu is the accused.  Due to previous grudges, 

her husband Kalidasu Subram anyam  @ Subbu was m urdered and 

requested the police to take necessary act ion.  On the st rength of 

the com pliant  lodged by the de- facto com plainant , the police 

registered the Crim e, issued First  I nform at ion Report  against  two 
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persons for the offence punishable under Sect ion 302 read with 34 

of I .P.C. and started invest igat ion. 

 

4 . I nvest igat ion revealed that  the pet it ioner/ A.10, along with 

A.1, conspired together and earlier at tem pted to kill the deceased 

Kalidasu Subram anyam  @ Subbu, husband of the de- facto 

com plainant , in the Court  prem ises itself,  but  they were 

unsuccessful and that  A.1 is involved in various cr im es at  Tenali,  

A.2 and A.3 also involved in m ore than four and ten cr im es 

respect ively and that  A.1 and A.2 are habitual offenders.  However,  

the confessional statem ent  of A.1 discloses that  the pet it ioner/ A.10 

and A.1 prepared a sketch to do away with the life of the husband 

of the de- facto com plainant  Kalidasu Subram anyam  @ Subbu and 

earlier m ade two unsuccessful at tem pts at  Tenali to that  effect .   

Therefore, on the confessional statem ent  of A.1, the 

pet it ioner/ A.10 was enroped in the instant  cr im e. 

 

5 . The learned counsel for the pet it ioner/ A.10 would subm it  that  

the husband of the de- facto com plainant  is a rowdy-sheeter and 

involved in several m urder cases and the m em bers of the fam ily of 

the deceased bore grudge against  them .  The nam e of the 

pet it ioner/ A.10 is not  found in the First  I nform at ion Report , so 

also, in the statem ents of witnesses recorded by the police under 

Sect ion 161 of Cr.P.C.  I n the absence of any m aterial prim a facie 

to show that  the pet it ioner/ A.10 is involved in the instant  cr im e, he 

is ent it led for pre-arrest  bail,  since the arrest  of the pet it ioner/ A.10 

would infr inge his fundam ental r ights guaranteed by the 

Const itut ion of I ndia and prayed to grant  pre-arrest  bail to the 

pet it ioner/ A.10. 
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6 . Learned Public Prosecutor for the State of Andhra Pradesh 

represent ing the respondent -State opposed the relief sought  by the 

pet it ioner/ A.10 contending that  the basis for enroping the 

pet it ioner/ A.10 in the instant  cr im e is the confessional statem ent  of 

A.1 and that  the invest igat ion is not  com pleted and prayed to 

dism iss the pet it ion. 

 

7 . Undisputedly, the pet it ioner/ A.10 was not  arrayed as an 

accused in the First  I nform at ion Report , but  only two persons are 

arrayed as accused.  However, since the First  I nform at ion Report  is 

only inform at ion about  the occurrence of cognizable offence, need 

not  contain all details, the police took up invest igat ion and 

exam ined the witnesses. The statem ent  recorded by the police 

discloses about  the involvem ent  of the pet it ioner/ A.10 in hatching 

a plan to do away with the life of the husband of the de- facto 

com plainant  in the Court  prem ises itself.   But  they were 

unsuccessful in the first  at tem pt  and again they hatched the plan 

to put  an end to the life of the husband of the de- facto 

com plainant , but  however, they were again unsuccessful.  

Therefore, the role played by the pet it ioner/ A.10, though not  direct  

part icipat ion in the com m ission of offence, but  prepared a sketch, 

conspired with A.1 to do away with the life of the husband of the 

de- facto com plainant .  Thus, the pet it ioner/ A.10 is the m ain 

conspirator prim a facie.   Therefore, he cannot  be enlarged on bail 

at  this stage.  Moreover, the invest igat ion is not  yet  com pleted and 

in such a case, the Court  cannot  grant  pre-arrest  bail to the 

pet it ioner/ A.10. 
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8 . A  Division Bench of the Apex Court , in Ki r an  Dev i  Vs. St at e 

o f  Raj ast h an 1,  held that  ant icipatory bail should not  be granted in 

a m urder case when the invest igat ion is incom plete.  Though the 

Apex Court , in Ki r an  Dev i ’s case supra did not  consider the earlier 

judgm ent  of the Const itut ional Bench of the Suprem e Court  in 

Gu r b ak sh  Sin g h  Sib b ia  an d  Or s. v . St a t e o f  Pu n j ab 2 ,  but  

however, in Gu r b ak sh  Sin g h  Sib b ia ’s case supra,  the Apex Court  

sum m arised the t rue legal posit ion in relat ion Sect ion 438 of 

Cr.P.C., which reads as follows: -  

(1)  The power under Sect ion 438, Crim inal Procedure 

Code is of an ext raordinary character and m ust  be 

exercised sparingly in except ional cases only. 

(2)  Neither Sect ion 438 nor any other provision of the 

Code authorises the grant  of blanket  ant icipatory bail for 

offences not  yet  com m it ted or with regard to accusat ions 

not  so far levelled. 

(3)  The said power is not  unguided or uncanalised but  all 

the lim itat ions im posed in the preceding Sect ion 437, are 

im plicit  therein and m ust  be read into Sect ion 438. 

(4)  I n addit ion to the lim itat ions m ent ioned in Sect ion 

437, the pet it ioner m ust  m ake out  a special case for the 

exercise of the power to grant  ant icipatory bail.  

(5)  Where a legit im ate case for the rem and of the 

offender to the police custody under Sect ion 167(2)  can 

be m ade out  by the invest igat ing agency or a reasonable 

claim  to secure incr im inat ing m aterial from  inform at ion 

likely to be received from  the offender under Sect ion 

27 of the Evidence Act  can be m ade out , the power 

under Sect ion 438 should not  be exercised. 

(6)  The discret ion under Sect ion 438 cannot  be exercised 

with regard to offences punishable with death or 

im prisonm ent  for life unless the Court  at  that  very stage 

is sat isfied that  such a charge appears to be false or  

groundless. 

(7)  The larger interest  of the public and State dem and 

that  in serious casas like econom ic offences involving 

blatant  corrupt ion at  the higher rungs of the execut ive 

and polit ical power, the discret ion under Sect ion 438 of 

the Code should not  be exercised;  and  

                                                 
1 1987 Supp. Supreme Court Cases 549 
2 AIR 1980 SC 1632 
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(8)  Mere general allegat ions of m ala fides in the pet it ion 

are inadequate. The Court  m ust  be sat isfied on m aterials 

before it  that  the allegat ions of m ala fides are substant ial 

and the accusat ion appears to be false and groundless. 

 

9 . While dealing with a pet it ion for grant  of pre-arrest  bail,  the 

Apex Court , in Sid d h ar am  Sat l in g ap p a Mh et r e v  St at e Of  

Mah ar ash t r a 3 ,  form ulated 10 guidelines and held that  the 

discret ionary power under Sect ion 438 of Cr.P.C. has to be 

exercised sparingly and in except ional circum stances;  and, unt il the 

Court  com es to the conclusion that  there is no prim a facie 

m aterial/ evidence to establish the guilt  of the accused for the 

offences alleged, the Court  cannot  grant  pre-arrest  bail as a m at ter 

of rout ine.    

 

1 0 . The Apex Court , in Jai  Pr ak ash  Sin g h  v . St at e o f  Bih ar 4,  

held that  Ant icipatory bail can be granted only in except ional 

circum stances where the court  is prim a facie of the view that  the 

applicant  has falsely been enroped in the cr im e and would not  

m isuse his liberty. The Courts are expected to deal with very 

serious m at ters seriously, but  not  in casual and cavalier m anner 

and grant  ant icipatory bail by extending unwarranted sym pathy 

towards accused by exercising discret ion.  Court  m ight  not  exercise 

its discret ion in derogat ion of established principles of law, rather it  

had to be in st r ict  adherence to them .  Discret ion had to be guided 

by law, duly governed by rule and could not  be arbit rary, fanciful or 

vague;  and, Court  m ust  not  yield to spasm odic sent im ent  to 

unregulated benevolence.  Any order dehors grounds provided in 

Sect ion 438 of Cr.P.C. is illegal. 

                                                 
3 AIR 2011 SC 312 
4 AIR 2012 SC 1676 
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1 1 . Keeping in view the legal preposit ion laid down by the Apex 

Court  for grant  of pre-arrest  bail if I  look at  the facts of the case on 

hand, adm it tedly, invest igat ion is not  com pleted and according to 

the prosecut ion, the pet it ioner/ A.10 conspired with A.1 and 

hatched a plan to do away with the life of the husband of the de-

facto com plainant .  Hence, to st r ike the balance between the 

individual liberty and societal interest , this Court  is of the opinion 

that  it  is not  a fit  case to grant  pre-arrest  bail to the 

pet it ioner/ A.10. 

 

1 2 . I n the result , this Crim inal Pet it ion is dism issed. 

Miscellaneous pet it ions, if any, pending in this Crim inal 

Pet it ion, shall stand closed. 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

M.Sat y an ar ay an a Mu r t h y , J 
 

22nd March, 2018 

Bvv  


