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JUDGMENT:  ( Per  AVSS,J)  

 

I n the present  Crim inal Appeal, filed under Sect ion 374(2)  of 

the Code of Crim inal Procedure,1973, challenge is to the judgm ent , 

dated 30-08-2011 rendered by the I  Addit ional Sessions Judge, 

Kham m am  in Sessions Case No.47 of 2011.  By way of the said 

judgm ent , the learned I  Addit ional Sessions Judge, Kham m am  

convicted the accused (  appellant  herein)  for the offence punishable 

under Sect ion 302 I PC and sentenced him  to undergo Rigorous 

I m prisonm ent  for life and to pay fine of Rs.500/ - . 

2. The case of the prosecut ion is that  the accused is the 

husband of the deceased and when the accused asked the deceased 

to give m oney for consum ing liquor, deceased told him  that  she had 

no m oney and thereby the accused got  angry, picked up a knife and 

killed his wife by inflict ing a cut  injury on her neck. Later, on the 

com plaint  of Pw.1, police registered a cr im e and laid a charge sheet  

against  the accused.   

3. The court  below fram ed charge under Sect ion 302 I PC 

against  the accused. During the course of t r ial, prosecut ion exam ined 

Pws.1 to 14 and m arked Exs.P-1 to P-8 apart  from  Mos.1 to 5. On 

behalf of the accused, none were exam ined and no docum ents got  

m arked.  
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4. On the basis of the m aterial available on record, the learned 

I  Addit ional Sessions Judge, Kham m am  fram ed the following point  for 

considerat ion: -  

“Whether the accused intent ionally m urdered his wife as she 

did not  give m oney for his consum ing liquor and thereby com m it ted 

the offence punishable under Sect ion 302 I PC;  and whether the 

prosecut ion has proved the guilt  of the accused beyond reasonable 

doubt? 

5. The learned Sessions Judge by way of im pugned judgm ent  

convicted the accused for the offence under Sect ion 302 I PC and 

sentenced him  to undergo Rigorous I m prisonm ent  for life and also 

im posed a fine of Rs.500/ - . 

6. Heard the learned counsel for the appellant  and learned 

Public Prosecutor and perused the m aterial available on record. 

7. The learned counsel for the appellant  contends that  the 

learned Sessions Judge grossly erred in convict ing the accused for 

the offence punishable under Sect ion 302 I PC;  that  in view of the 

cont radict ions in the evidence of prosecut ion witnesses, the 

im pugned convict ion cannot  be sustained;  that  the case m ade out  by 

the prosecut ion at  the m ost  at t racts Part  I I  of Sect ion 304 I PC and 

not  302 I PC.  I t  is further contended that  no m ot ive was at t r ibuted to 

the accused by the com plainant  herein nor any witnesses spoke of 

the sam e. 

8.  Per cont ra,  it  is contended by the learned Public Prosecutor 

that  there is no error in the im pugned judgm ent ;  that  in view of the 

cogent  and convincing reasons assigned by the court  below, the 
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im pugned judgm ent  does not  warrant  any interference of this court  

under Sect ion 374(2)  Cr.P.C. 

9. With the above background, now the issue that  ar ises for 

considerat ion of this court  is: -  

 “Whether the judgm ent  rendered by the court  below warrants 

any interference of this Court  under Sect ion 374 (2)  Cr.P.C.;  and 

whether the prosecut ion proved the guilt  of the accused beyond 

reasonable doubt? 

10. PW.1 is the defacto com plainant ,  who stated that  on                       

21-10-2010 at  about  6.30 P.M on hearing shout ing from  the house of 

the accused, he went  there and found that  the deceased and accused 

were quarreling and when the accused asked for m oney for 

consum ing liquor, deceased stated that  she had no m oney and there 

upon the accused picked up a knife and stabbed on her neck.  He also 

stated that  PW.3 also cam e there and out  of fear the accused fled 

away and thereafter the deceased was shifted to the Governm ent  

Hospital, Bhadrachalam  where she was declared ‘dead’.      PW.3 also 

spoke in the sam e lines as that  of PW.1.  

11. PW.2 is none other than son of the deceased and accused 

who stated that  on 21-10-2010 in the evening when he was returning 

to his village after at tending labour work not iced that  PW.1 and 

others were taking his m other to the hospital and that  he was told by 

PW.1 about  the quarrel and stabbing by his father. Prosecut ion also 

exam ined one Auto Driver as PW.4, who stated that  he along with 

PW.1 and others shifted the deceased to Bhadrachalam  Governm ent  

Hospital where she was declared ‘dead’. Pws.5 and 6 who are 

independent  witnesses categorically stated that  they saw the accused 
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running away with the knife when they were returning from  cooli 

work and stated further that  they saw the deceased in pool of blood 

and she was with stab injury on her neck. PW.8 who is the m other of 

the deceased spoke about  the stabbing of the deceased by the 

accused and also stated that  her daughter did not  com m it  suicide as 

she was suffer ing from  stom ach pain. PW.9 stated that  accused was 

holding a knife in his hand and asked him  to give way and that  she 

saw the deceased in a pool of blood with a stab injury. The panch 

witnesses were exam ined as PWs.10 and 11 and they spoke about  

the recovery of Mos.1 to 5. 

12. The Civil Assistant  Surgeon, Governm ent  Hospital, Area 

Hospital, Bhadrachalam , who conducted autopsy over the dead body 

of the deceased was exam ined as Pw.13 and he stated that  the cause 

of the death of the deceased was due to haem orrhage shock due to 

cut  throat  injury and spoke about  the injur ies found on the dead 

body. Ex.P7 post  m ortem  report  shows ant i m ortem  injur ies i.e., 5 

cm  long 3 cm  deep incised wound over r ight  side of neck just  below 

the jaw causing cut  injury of jugular vein and larynx. According to the 

evidence of PW.13, the said injury occurred due to sharp edged 

weapon like Mo.1. PW.14, I nvest igat ion Officer, spoke about  the 

seizure of Mo.1 from  the possession of the accused. 

13. The learned Sessions Judge obviously taking into account  

the evidence of eye witnesses and taking into considerat ion the 

evidence of Doctor, PW.13, who conducted autopsy over the dead 

body of the deceased and who issued Ex.P-7 post  m ortem  cert ificate, 

convicted the accused and sentenced him  to undergo im prisonm ent  

for life. The evidence  of  Pws.1  and 2, eye witnesses, read with 
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other witnesses including the evidence of son of the accused, and 

m edical evidence available on record shows that  the prosecut ion 

proved the guilt  of the accused beyond all reasonable doubt . I n this 

connect ion, it  is the subm ission of the learned counsel for the 

appellant  that  since no m ot ive was at t r ibuted by any of the witnesses 

exam ined by the prosecut ion, the offence alleged to have been 

com m it ted by the appellant / accused falls under Part  I I  of Sect ion 304 

I PC and not  Sect ion 302 I PC. I n this connect ion, it  m ay be 

appropriate to refer to Sect ion 304 I PC, which reads as under: -  

“ 304. Pu n ish m en t  f o r  cu lp ab le h om icid e n o t  am ou n t in g  t o  m u r d er .—

  Whoever com m its culpable hom icide not  am ount ing to m urder shall be 

punished with 1[ im prisonm ent  for life] ,  or im prisonm ent  of either descript ion for a 

term  which m ay extend to ten years, and shall also be liable to fine, if the act  by 

which the death is caused is done with the intent ion of causing death, or of causing 

such bodily injury as is likely to cause death,  

or with im prisonm ent  of either descript ion for a term  which m ay extend to 

ten years, or  with fine, or with both, if the act  is done with the knowledge that  it  is 

likely to cause death, b u t  w i t h ou t  an y  in t en t ion  t o  cau se d eat h , or to cause such 

bodily injury as is likely to cause death. 

 

14. A reading of the evidence available on record reveals that  

none of the witnesses exam ined by the prosecut ion did speak about  

the m ot ive of the accused in killing the deceased and none of the 

witnesses spoke about  the intent ion of the accused for killing the 

wife. On the other hand, it  is the categorical case of the prosecut ion 

that  when the accused asked for m oney for consum ing liquor, the 

deceased refused to pay m oney for consum pt ion of liquor and 

im m ediately thereafter accused picked up a knife and stabbed the 

deceased.  Therefore, the act  of the accused clearly indicates that  he 

had no intent ion to com m it  m urder and there is no prem editat ion in 

the com m ission of offence.  Therefore, in the considered opinion of 
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this court , the convict ion can be sustained under Sect ion 304 Part  I I  

I PC but  not  under Sect ion 302 I PC. 

 15. For the aforesaid reasons, the convict ion im posed by the 

court  below is m odified to that  of one under Sect ion 304 Part  I I  I PC in 

stead of Sect ion 302 I PC. 

Accordingly, the Crim inal Appeal is part ly allowed. The 

appellant  is sentenced to undergo Rigorous I m prisonm ent  for a 

period of eight  (8)  years for the offence under Sect ion 304                      

Part  I I  I PC. The sentence undergone by the appellant , during rem and 

period, shall be given set  off under Sect ion 428 Cr.P.C. The 

appellant / accused shall be set  at  liberty in the event  of his com plet ion 

of sentence im posed in this appeal, if he is not  required in any other 

cases. 

_ _ _ _ _ _ _ _ _ _ _ _ _ _  

A.V.SESHA SAI , J 

 

 

_________________________ 

GUDI SEVA SHYAM PRASAD,J 
 
Date:  17.03.2018 
TSNR 
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