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THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 
   

CIVIL REVISION PETITION No.1697 of 2016  

 

ORDER:  

  

This Civil Revision Petition, under Artic le 227 of the Constitution of 

Ind ia , is filed  c ha lleng ing the Order in I.A.No.506 of 2015 in O.S.No.32 of 

2014 passed  by the Judge, Family Court-c um-III Add itiona l Distric t Judge, 

Vizianagaram, d t. 06.01.2016, whereby the petition filed  under Order XVIII 

Rule 1 CPC was a llowed , d irec ting  the defendant to adduc e his evidenc e 

and  to c ommenc e the tria l in the suit, on the ground  tha t the petitioner 

herein, the defendant before the tria l Court, admitted  the transac tion 

while p lead ing payment of interest to the p la intiff, but the same was not 

endorsed  on the reversa l of the mortgage deed  ( vide pa ra  No.6 of the 

Written Sta tement ). 

  
The petitioner/ defendant filed  the p resent Petition being aggrieved  

by the Order d t. 06.01.2016 ra ising  a  spec ific  c ontention tha t the p la intiff 

has to c ommenc e the tria l by adduc ing evidenc e.  After c losure of 

evidenc e, the defendant has to c ommenc e the tria l sinc e initia l burden is 

on the p la intiff to p rove his positive c ase and  tha t the defendant d id  not 

admit any of the transac tion either d irec tly or ind irec tly in the Written 

Sta tement and  requested  to set aside the Order passed  by the tria l Court.  

 

During  hearing , lea rned  c ounsel for the petitioner/ defendant 

reitera ted  the c ontentions urged  in the petition, whereas the c ounsel for 

respondent, while p lac ing  relianc e on a  judgment report in Chandralatha 

v Annamalla i Financ e Limited1,  requested  this Court to d ismiss the petition 

a ffirming the Order passed  by the tria l Court. 

   

The suit was filed  based  on a  mortgage deed  to pass a  p reliminary 

dec ree granting  time for redemption. But, the petitioner herein/ defendant 
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filed  Written Sta tement denying the materia l a llega tions in pa ra  No.1 as 

usua l and  in pa ra  No.2 c a lled  the p la intiff to put the averments made in 

the p la int to stric t p roof.  In pa ra  No.3, he denied  the a lleged  borrowing , 

mortgage of the p roperty, exec ution of the mortgage deed  and  liab ility 

to repay the same together with 24% etc ., 

 
Simila rly, in pa ra  No.4, he denied  the a lleged  demands, but 

fortuna tely in pa ra  No.6, the petitioner admitted  as follows:  

“  The defendant submits tha t the p la intiff supp ressed  the fac t tha t 

he has c ollec ted  the interest regula rly from the defendant, as both the 

p la intiff and  defendant a re c lose friends, this defendant has not insisted  

for making endorsement on the mortgage deed  and  taking advantage 

of the same, the p la intiff filed  the suit suppressing the true and  c orrec t 

fac ts.”  Based  on this admission regard ing payment of interest, the tria l 

Court c onc luded  tha t the defendant admitted  the exec ution of the 

mortgage deed  and  payment of interest therein on every month, but they 

were not endorsed .  Therefore, the burden is upon the defendant to 

c ommenc e the tria l and  a fter d isc harge of initia l onus of p roof by the 

defendant, the oneous of p roof will shift to the p la intiff.”  

 

Basing on the p lead ings, the tria l Court framed  the following three 

issues and  not even adverted  to pa ra  No.6 of the Written Sta tement. 

1) whether the p la intiff is entitled  for p relimina ry dec ree for 

rec overy of the suit amount of Rs.48,30,000/ - from the 

defendant due under the mortgage deed  d t. 29.08.2011 

together with future interest as per mortgage deed  ?  
 

2) Whether the p la intiff is entitled  for fina l dec ree for sa le of 

the mortgage p roperty in c ase the defendant fa iled  to 

pay the amount within the stipula ted  by the Court for 

rea liza tion of the mortgage deeds ?  
 

3) Whether the p la intiff is entitled  for persona l dec ree 

aga inst the defendant for rea liza tion of the mortgage 

deb t, if the sa le p roc eeds of mortgage p roperty a re not 

suffic ient to d isc harge deb t ?  

4) To wha t relief ?  

In those c irc umstanc es, unless the issues a re framed p roperly, it is 

d iffic ult to dec ide whether the defendant admitted  the transac tion of 
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mortgage deed  and  payment of interest.  But, this Court c annot exerc ise 

power under Order XIV (5) CPC to frame add itiona l issue or rec ast the 

issues a lready framed by the tria l Court, while exerc ising  power under 

Artic le 227 of the Constitution of Ind ia .  

 

It appears from the issues framed , issue No.3 is irrelevant a t this 

stage as it rela tes to passing of fina l dec ree for sa le of the p roperty and  a t 

most, the tria l Court tota lly ignored  the c ontents in pa ra  No.6 of the 

Written Sta tement and  fa iled  to frame an issue.  Order XIV Rule 1 CPC 

dea ls with the issues.  Ac c ord ing to it, issues a re two types viz., Issue of fac t 

and  Issue of law.  The question of framing issue would  a rise when the 

materia l p roposition of law or fac t is a ffirmed  by one party and  denied  by 

the other pa rty. The materia l p ropositions a re those p ropositions of law or 

fac t, whic h the p la intiff must a lleged  in order to c onstitute his defenc e.  

Therefore, eac h materia l p roposition, a ffirmed  by one party and  denied  

by the other, sha ll form the sub jec t of d istinc t issues either issue of fac t or 

issue of law. Framing of an issue under Order XIV Rule (4) 1 CPC, the Court 

has to frame issue c onfining  the p lead ings depend ing upon the na ture of 

the d ispute before the Court.  No issue of fac t or law c an be framed  

unless suc h p roposition of fac t or law is a ffirmed  by one party and  denied  

by other. Here in the p resent c ase, the p la intiff asserted  tha t no amount 

was pa id  desp ite repea ted  demands under the suit mortgage, but the 

defendant, while denying its exec ution of the doc uments, borrowing of 

any amount, exec ution of mortgage, agreeing to repay the amount 

together with interest a t 24% p .a ., but for the reasons best known to him, in 

pa ra  No.6, he admitted  the payment of interest to the p la intiff while 

p lead ing tha t monthly interest pa id  was not endorsed  on the reversa l of 

the mortgage deed , but this fac t was not taken note of by the tria l Court 

while framing issues. Therefore, the tria l Court is d irec ted  to frame 

appropria te issues, keep ing in mind  the sc ope of Rule 1 and  5 of Order XIV 
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CPC to frame an add itiona l issue or strike out any issue or rec ast any issue 

based  on the p lead ings.  Suc h power c an be exerc ised  by the tria l Court 

itself suo mottu even in the absenc e of any app lic a tion.  But, the tria l 

Court, without framing an issue c onc luded  tha t the defendant has to 

c ommenc e tria l, in view of the admission regard ing payment of interest in 

pa ra  No.6 of the written Sta tement and  suc h approac h of the tria l Court is 

c ontra ry to the law and  firstly the Court has to frame appropria te issues 

and  then p roc eed  to dec ide who will c ommenc e tria l of the suit.  

Therefore, the Order passed  by the tria l Court is hereby set aside while 

permitting  the tria l Court to frame approp ria te issues, as d isc ussed  in the 

ea rlier pa ras, and  pass appropria te Order a fresh within a  period  of two 

months from the da te of  rec eip t of a  c opy of this Order.  

 

Ac c ord ing ly, the Civil  Revision Petition is d isposed  of. No c osts. As a  

sequel, misc ellaneous app lic a tions pend ing, if any, sha ll stand  c losed . 

   

                                              
________________________________________ 

                                                  M. SATYANARAYANA MURTHY, J  
Dat e:   2 0 - 1 1 - 2 0 1 8  

eh a 
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     Dt .  20-11-2018 
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