
  

HONOURABLE SRI JUSTICE P. KESHAVA RAO 

CRIMINAL PETITION No. 12741 of 2010 

ORDER:  

 

 Heard  the lea rned  c ounsel for the petitioner and  the lea rned  

Pub lic  Prosec utor for the respondents.  

 The petitioner-A-5 filed  the p resent c rimina l petition to quash 

the p roc eed ings initia ted  aga inst him in C.C.No.56 of 2009 on the 

file of the Jud ic ia l Mag istra te of First Class, Kanig iri for the offenc e 

punishab le under Sec tion 34(a ) and  36( c  ) of A.P. Exc ise Ac t r/ w 

Rule 33 of A.P. Exc ise (Lease of Right of Selling  by Shop and  

Cond itions of Lic enc e) Rules, 2005. 

 The fac ts of the c ase a re tha t on the intervening night of 

4.9.2008 and  5.9.2008 a t about 1.30 a .m., on the c red ib le 

information from the Prohib ition & Exc ise Superintendent, Markapur, 

the Prohib ition & Exc ise Inspec tor I/ c . E.S. Task Forc e, Markapur , Sri 

K.Prabhakara  Rao and  his sta ff reac hed  the sc ene of offenc e and  

found  one jeep  bearing  No. AP-26-U-7607 c oming from Kanig iri 

Town.  On susp ic ion they stopped  the sa id  jeep  with the help  of the 

sta ff.  On suc h event, when the jeep  d river and  other two persons 

tried  to esc ape, they were deta ined  with the help  of the sta ff.  On 

interroga tion it was d isc losed  tha t the sa id  jeep  belongs to A-4 and  

A-1 was working as d river and  A-2 and  A-3 loaded  the IML boxes 

into the sa id  jeep  a t M/ s. Sumithra  Wines on Kanig iri ma in road  and  

the sa id  boxes were being taken for sa le among Kanig iri manda l 

villages.  The sa id  IML shop  is being run by A-4 on benami name.   
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A-4 who is the owner of the jeep  has g iven Rs.400/ - eac h to A-1 to 

A-3 and  instruc ted  them to supp ly the stoc k among the villages 

from the sa id  IML shop .  In those c irc umstanc es, Sri 

T.Nagama lleshwara  Rao, Prohib ition & Exc ise Sub-Inspec tor, Kanig iri 

who was examined  as PW-5 ob ta ined  one bottle from eac h 

IML/ Beer c ases for c hemic a l ana lysis and  the rema ining bottles 

were c losed  and  a ffixed  sea ls with identity slips.  Therea fter, he 

reg istered  the sa id  med ia tors’  report as c ase in PR No.123/ 08-09 

under Sec tion 34(a ) of A.P. Exc ise Ac t aga inst A-1 to A-4.  After 

investiga tion, a  c ha rge sheet was filed .  Sinc e the whereabouts of 

the petitioner a re not trac ed , he was shown as absc ond ing and  

c harge sheet was filed .  In the c harge sheet it is mentioned  tha t 

during  the c ourse of investiga tion, Sri V.Anil Kumar, Prohib ition & 

Exc ise Inspec tor inspec ted  M/ s. Sumithra  Wines and  verified  IML 

stoc k with referenc e to the transport permits and  the seized  

transport permits and  found  tha t the c ontraband  seized  in this c ase 

were found  supp lied  to M/ s. Sumithra  Wines, Kanig iri.  On further 

enquiry, it was found  tha t A-4 is having benami c onnec tions with 

the lic enc e holder of M/ s. Sumithra  Wines (A-5) and  pa id  Rs.5 lakhs 

towards benami rights of the sa id  shop .  Based  on the a llega tions in 

the c harge sheet, the Jud ic ia l Magistra te of First Class numbered  

the c ase as C.C.No.56 of 2009.  Aggrieved  by the same, the p resent 

c rimina l petition is filed . 

 Learned  c ounsel appearing  for the petitioner would  c ontend  

tha t the petitioner is innoc ent of the c harges levelled  aga inst him 

and  he has been fa lsely imp lic a ted  by the sec ond  respondent for 

sta tistic a l purpose.  The petitioner is the lic ensee of M/ s. Sumithra  
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Wines and  he never indulged  in any sort of c landestine business.  He 

has nothing  to do with the other ac c used  or the jeep  in whic h the 

sa id  c ontraband  was being transported  and  he was involved  in the 

c ase only on the c onfession made by the d river of the jeep  (A-1).  

He a lso b rought to the notic e of this Court tha t he being a  lic ensee 

of M/ s. Sumithra  Wines, sa le of IML is not an offenc e.  Further, exc ep t 

the a llega tion tha t the seized  c ontraband  was loaded  from his 

shop , there is no other a llega tion aga inst the petitioner.  As suc h, no 

p rima  fac ie c ase is made out and  c ontinua tion of p roc eed ings 

aga inst the petitioner would  amount to abuse of p roc ess of law.  

During  the c ourse of a rguments, the lea rned  c ounsel a lso b rought 

to the notic e of this Court tha t on an elabora te tria l, in C.C.No.56 of 

2009, A-1 to A-4 were found  not guilty for the offenc e punishab le 

under Sec tion 34(a ) of A.P. Exc ise Ac t and  ac c ord ing ly they were 

ac quitted  under Sec tion 248(1) Cr.P.C.  He p lac ed  a  c opy of the 

judgment in the sa id  c a lendar c ase.  A perusa l of the sa id  judgment 

would  revea l tha t the p rosec ution miserab ly fa iled  to p rove the guilt 

of A-1 to A-4 in any aspec t muc h less for a ttrac ting  an offenc e 

under Sec tion 34(a ) of the A.P. Exc ise Ac t.  The evidenc e let in by 

the p rosec ution through PWs.1 to 7 ind ic a te tha t there is no p roof of 

doc ument to say tha t the seized  liquor bottles belongs to the shop  

of A-5 and  tha t A-4 has sold  away the p roperty to A-1 to A-3.  

Further, PW-5 c annot say on whic h d irec tion the p lac e of offenc e is 

situa ted  from their polic e sta tion.  He has not issued  any notic e to 

the ac c used  either to p roduc e permit or lic enc e or any b ill and  

they have not issued  any rec eip t to the ac c used  with regard  to 
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seizure of liquor and  jeep  from them.  Further, the relevant portion 

from the sa id  judgment is as under: 

“ All the witnesses a re Exc ise polic e offic ia ls PWs.1 to 7 

deposed  tha t they d id  not serve any rec eip t a fter seizing  the 

p roperty MOs.1 to 10 from A-1 to A-3.  They d id  not fo llow 

Sec tion 100 Cr.P.C.  p roc edure a t the time of a rrest of the 

ac c used  even though a ll the ac c used   admitted  tha t the 

sc ene of offenc e is the three road  junc tion and  busy loc a lity 

they d id  not find  med ia tors from respec tive loc a lity.  They 

sta rted  a long with the med ia tor to the sc ene of offenc e.   

PW-2 is one of the med ia tors.  He admitted  in his c ross 

examina tion tha t he signed  Ex.P-1 on request of Exc ise polic e 

and  exc ep t tha t he does not know anything about the c ase 

and  another med ia tor is not examined  by the p rosec ution.  

Henc e p rosec ution fa iled  to p rove the guilt of the ac c used  

beyond  a ll reasonab le doub t.”      

 

The lea rned  c ounsel for the petitioner b rought to the notic e 

of this Court tha t the appea l filed  by A-4 was d isposed  of by the 

Commissioner of Prohib ition & Exc ise, A.P. Hyderabad  on 3.06.2009 

whereunder the c onfisc a tion orders of vehic le passed  by the first 

respondent therein a re set aside and  the offenc e was 

c ompounded  on the request of the appellant with a  lenient view 

and  with a  stric t warning  tha t if involved  in future in any c ase, the 

matter will be viewed  seriously.  Therefore, the seized  vehic le was 

released  a fter rec eip t of the c ompound ing fee. 

Per c ontra , the lea rned  Pub lic  Prosec utor c ontended  tha t the 

petitioner who is the lic ensee of M/ s. Sumithra  Wines, was doing 

illega l transporta tion in assoc ia tion with A-4 who is sa id  to be the 

benamidar and  a  p rima  fac ie c ase is made out from the c harge 

sheet. 

Perusa l of the fac ts and  the materia l on rec ord  would  d isc lose 

tha t on full-fledged  tria l, a fter apprec ia tion of the evidenc e let in by 
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the p rosec ution through PWs.1 to 7 in C.C.No.56 of 2009, the Court 

below found  tha t the p rosec ution fa iled  to p rove the guilt of the 

ac c used  beyond  a ll reasonab le doub t as sta ted  supra  and  

ac quitted  them.  Even the Commissioner, Prohib ition and  Exc ise, 

a llowed  A-4 to c ompound  the offenc e and  released  the seized  

vehic le.  Tha t apart, the p rosec ution witnesses c a tegoric a lly 

deposed  tha t there is no p roof of doc ument whether A-4 has got 

any c onnec tion either with the c rime vehic le or the seized  liquor 

and  they have not issued  any notic e to the ac c used  to p roduc e 

either permit or lic enc e and  they have not issued  any rec eip ts with 

regard  to seizing  of liquor and  jeep  from them.  PW-2 has 

c a tegoric a lly admitted  in the c ross-examina tion tha t he does not 

know the c ontents of Ex.P-1 and  he signed  Ex.P-1 in Exc ise Polic e 

Sta tion on the request of the exc ise polic e and  exc ep t tha t he does 

not know anything  about the c ase.  PW-3 a lso sta ted  tha t there is 

no doc ument to show tha t the seized  liquor bottles belongs to the 

shop  of A-5 and  there is no doc umenta ry p roof tha t A-5 sold  away 

the materia l to A-1 to A-4 and  the same has been transporting .   

In the light of the above sa id  evidenc e and  the judgment of 

the Court below, this Court feels tha t there is ha rd ly any c hanc e for 

c onvic tion of the petitioner.  Therefore, c ontinua tion of p roc eed ings 

aga inst the petitioner would  amount to abuse of p roc ess of the 

Court.  As suc h, it is a  fit c ase where the p roc eed ings initia ted  

aga inst the petitioner a re liab le to be quashed .  



  6 

Ac c ord ing ly, the c rimina l petition is a llowed  thereby quashing 

the p roc eed ings initia ted  aga inst the petitioner/ A-5 in C.C.No.56 of 

2009 on the file of the Jud ic ia l Magistra te of First Class, Kanig iri.  

 Misc ellaneous petitions, if any, pend ing  in this c rimina l petition 

sha ll stand  c losed .  

__________________ 

P. KESHAVA RAO,J 

Date:18.04.2018 

Cc m 
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HONOURABLE SRI JUSTICE P. KESHAVA RAO 
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