
 

THE HON’BLE SRI  JUSTI CE C. PRAVEEN KUMAR 
 

AND 
 

THE HON’BLE SMT JUSTI CE T. RAJANI  

 

CRI MI NAL APPEAL No .1 4 8 6  o f  2 0 1 1  

 

JUDGMENT:  (per Hon’ble Sm t  Just ice T. Rajani)  

 

 The appellants prefer this appeal, assailing the judgm ent  of the 

I I I  Addit ional Dist r ict  and Sessions Judge, Nellore in S.C.No.239 of 

2011 dated 13.12.2011 convict ing and sentencing the appellants as 

under:  

 A1 to A3 are found guilty for the offence punishable under 

Sect ion 452 of the I ndian Penal Code and sentenced to undergo sim ple 

im prisonm ent  for a period of three years and to pay a fine of Rs.500/ -  

each in default  to undergo two m onths sim ple im prisonm ent ;  A1 to A3 

are sentenced to undergo r igorous im prisonm ent  for life and to pay a 

fine of Rs.1,000/ -  each in default  to undergo sim ple im prisonm ent  for  

one m onth for the offence punishable under Sect ion 302 I PC and A2 is 

found guilt y for the offence punishable under Sect ion 302 read with 34 

I PC and sentenced to undergo r igorous im prisonm ent  for life and to 

pay a fine of Rs.100/ -  in default  to undergo sim ple im prisonm ent  for  

one m onth.   

 

2. Tersely the facts of the case, as per the charge sheet  are as 

follows:   

 A1 to A3 are residents of Janardhan Reddy Colony, 

Venkateswarapuram , Nellore;  A1 and a2 are brothers and A3 is fr iend 

of A1 and A2. L.Ws.1 to 3, 7 and 8 are residents of Janardhan Reddy 

Colony, Venkateswarapuram , Nellore;  L.W.4 is resident  of Nawabpet , 

Nellore and L.Ws.5 and 6 are residents of Um areddygunta, Nellore. 
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The deceased is also resident  of Janardhan Reddy Colony, 

Venkateswarapuram , Nellore and L.W.1 is the wife of the deceased. 

The deceased is the son of L.W.5 and elder brother of L.W.6.  

The deceased and L.W.1 loved each other and got  m arr ied about   

1 ½  years pr ior to 21.09.2009. 

 

 A1 is a rowdy sheeter in the Nellore Rural Police Stat ion.  

The deceased is a pick pocketer. About  one m onth pr ior to 

21.09.2009, the deceased shifted his fam ily to Burm ashel Gunta of 

Janardhan Reddy Colony, Venkateswarapuram , Nellore and has been 

residing in the house of one Khaja Masthan on rent . About  15 days 

prior to 21.09.2009, A1 to A3 quarrelled with the deceased at  

Venkateswarapuram  cent re, in a drunken state and the deceased 

threatened A3. About  one week pr ior to 21.09.2009, when A1 to A3 

were chitchat t ing at  Janardhan Reddy Colony br idge, the deceased and 

L.W.4 went  to the br idge for consum ing liquor. The accused and the 

deceased quarrelled with each other and in that  connect ion, A1 to A3 

warned the deceased to leave the colony. There was an altercat ion 

between them . Again on 19.09.2009, at  about  8 PM, while the 

deceased and his brother were sit t ing on the br idge, A1 to A3 cam e 

there and quest ioned the deceased as to why he did not  leave the 

colony so far. I n that  connect ion, there was a quarrel between the 

accused and the deceased and keeping the sam e in m ind, A1 to A3 

hatched a plan to kill the deceased. 

 

 On 21.09.2009, in the m idnight , while the deceased and his wife 

were sleeping in their  house along with their  kid, A1 to A3, having 

m ade preparat ion to kill the deceased, cam e there arm ed with knives 
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and st icks. I n pursuance of their  intent ion, they knocked the doors and 

when the deceased opened the doors, the accused t respassed into the 

house. A2 beat  the deceased with a st ick over his head and A1 and A3 

stabbed the deceased with knives, indiscr im inately, all over his body 

and caused bleeding injury. The wife of the deceased witnessed the 

occurrence and raised cr ies. The deceased fell on the ground with 

injur ies. On hearing the cr ies of the wife of the deceased, L.W.2 cam e 

out  and found A1 to A3 proceeding from  the house of the deceased. 

L.Ws.2, 3, 7 and 8 rushed to the scene of offence and found the 

deceased lying on the ground, with bleeding injur ies and L.W.1 shifted 

the deceased to the Governm ent  Hospital, Nellore in an auto, where 

the doctor declared him  dead. 

 

L.W.1 gave a report  to the Nellore Rural Police Stat ion, based on 

which a case in Cr.No.296 of 2009 was registered. L.W.18 took up 

invest igat ion, visited the scene of offence in the presence of 

m ediators, conducted panchanam a and seized the m aterial objects 

from  the scene of offence, in the presence of panch witnesses.  

He visited the hospital and conducted inquest  over the dead body of 

the deceased and later sent  it  for post  m ortem  exam inat ion.  

He recorded the statem ent  of the witnesses. He effected the arrest  of 

the accused and recorded their  confession and after concluding the 

invest igat ion, charge sheet  was laid against  A1 and A3 for the offence 

punishable under Sect ion 302 I PC;  A2 for the offence punishable under 

Sect ion 302 read with 34 I PC;  A2 for the offence punishable under 

Sect ion 324 I PC;  A1 and 3 for the offence punishable under Sect ion 

324 read with 34 I PC and A1 to A3 for the offence punishable under 

Sect ion 452 I PC. 
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The I V Addit ional Judicial Magist rate of First  Class, Nellore, took 

the case on file for the offences under Sect ions 452 and 302 read with 

34 I PC and after com plying with the required legal form alit ies, 

com m it ted the case to the Sessions Division by vir tue of orders in 

PRC.No.2 of 2010 dated 22.01.2010. The Sessions Judge, in turn, 

m ade over the case to the I I I  Addit ional Dist r ict  and Sessions Judge, 

Nellore for t r ial and disposal in accordance with law. The Court  below, 

on appearance of the accused, fram ed charges against  them  for the 

sam e offences and after recording the plea of not  guilty by the 

accused, conducted the t r ial of the case and exam ined P.Ws.1 to 10, 

Exs.P1 to P14 and M.Os.1 to 14 on behalf of the prosecut ion.  

After concluding the prosecut ion evidence, the accused were 

quest ioned about  the incr im inat ing circum stances appearing in the 

prosecut ion evidence, which they denied and they did not  choose to 

exam ine any witness on their  behalf.  

 

A1 pleaded that  he was im plicated in this offence falsely. A2 and 

A3 also subm it ted the sam e and further stated that  they were kept  in 

illegal custody. 

 

3. The Court  below, after appreciat ing the evidence  and 

considering the m aterial on record, passed the im pugned judgm ent , 

against  which the present  appeal is preferred on the following and 

other grounds that  were urged at  the t im e of hearing:  

 

 The Court  below ought  to have seen that  P.W.1 is an interested 

witness and P.W.4 is a planted witness to prove the m ot ive. The Court  

below failed to see that  P.Ws.2 and 5 did not  ident ify the accused;   

it  ought  to have seen that  P.W.1 has no knowledge about  the previous 
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incidents between the deceased and the accused and that  the nam es 

of the accused were falsely m ent ioned in Ex.P1 report ;  it  ought  to 

have seen that  there was no light  at  the t im e of the incident ;  it  ought  

to have seen that  the deceased had several enem ies and that  he was 

involved in several cr im inal cases and ought  to have acquit ted the 

accused. 

 

4. Heard learned counsel for the appellants and the learned Public 

Prosecutor. 

 

5. The counsel for the appellants at tacks the test im ony of P.W.1 

with the help of the report  given by her. She contends that , in the 

report , P.W.1 m ent ions the nam es of the accused but  her evidence 

given before the Court , that  A1 to A3 used to com e to their  house, 

talked with the deceased and that  she cam e to know the nam es of the 

accused through her husband, were pointed out  as om issions and 

hence, there is no scope for her to know the nam es of the accused and 

hence, P.W.1 m ent ioning the nam es of the accused, in the report ,   

has to be considered, as having been done, at  the instance of the 

people, who wanted to im plicate the accused falsely in this case.  

By contending as such, she wants to rem ove P.W.1 from  the category 

of an eye-witness.  

 

6. Learned Public Prosecutor, on the other hand, contends that  the 

evidence of P.W.4 com es in support  of P.W.1, as he stated about  the 

accused threatening the deceased prior to the incident . 

 

7. From  the above content ions, the following points ar ise for 

determ inat ion:  
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1.  Whether the om issions pointed out  in the evidence of 

P.W.1 would affect  her credibilit y with regard to her 

witnessing the incident . 

 

2.  Whether the judgm ent  of the Court  below is 

sustainable. 

 

3.  To what  result .  

 

POI NT No .1 :  

 

8. The case, in fact , rests m ainly on the evidence of P.W.1, as she 

is the only witness for the incident  proper. She, being the wife of he 

deceased, was present  along with the deceased at  the t im e of the 

incident . As stated by her, their  m arr iage is a love m arr iage. They put  

up a fam ily init ially at  Um areddygunta, Nellore and prior to 20 days of 

the death of the deceased;  they shifted their  fam ily to Janardhan 

Reddy Colony, Venkateswarapuram . Thereafter, she speaks about   

A1 to A3 com ing to their  house, talking with the deceased and her 

knowing about  their  nam es through the deceased. She also stated that  

pr ior to the death of the deceased i.e. 2 days back, her husband 

inform ed her that  the accused are threatening him . Speaking about  

the incident , she states that  herself, her husband and her daughter,  

aged 11 years, were sleeping in the house and at  about  12 ‘O’ clock, 

som ebody knocked the door, calling her husband’s nam e. 

I m m ediately, her husband woke up and opened the door and A2 beat  

him  with a st ick, on his head and the deceased ran into the house in 

order to save his life. A1 to A3 t respassed into the house and A1 and 

A2 were holding knives and A3 was having a st ick. A1 and A3 hacked 

the deceased and stabbed him  indiscr im inately. She cr ied loudly. 

Meanwhile, the accused went  away from  the house and the deceased 
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fell on the ground, in a pool of blood and she brought  an auto and 

shifted him  to Governm ent  Hospital, Nellore. Later, she went  to the 

police stat ion and gave a report  and thereafter, the police recorded her 

statem ent  and she ident ified the clothes worn by the deceased and the 

weapons used by the accused. 

 

 I n the cross-exam inat ion, as contended by the counsel for the 

appellants, the facts that  A1 to A3 used to com e their house, talk with 

the deceased and she cam e to know their  nam es through the 

deceased and prior to the death of the deceased, he inform ed that  the 

accused were threatening him , are pointed out  as om issions. I n the 

cross-exam inat ion, she expresses ignorance about  the num ber of theft  

cases being pending against  the deceased and that  the deceased 

having enem ies in Um areddygunta as well as Janardhan Reddy Colony. 

 

9. P.W.4 is a witness, who speaks about  the threat  levelled by the 

accused against  the deceased. He is a resident  of Nawabet , Nellore 

Town and is a lorry dr iver. He knows P.W.1 and the deceased and also 

A1 to A3. He speaks about  P.W.1 and the deceased set t ing up fam ily 

at  Um areddygunta pr ior to the offence. Twenty days pr ior to the 

incident , both P.W.1 and the deceased cam e to Janardhan Reddy 

Colony from  Um areddygunta. 15 days pr ior to the death of the 

deceased, when P.W.1 and the deceased were at  Venkateswarapuram  

Cent re, at  about  7.30 PM, all the accused cam e there and m ade a 

galata with the deceased and threatened the deceased to leave 

Janardhan Reddy Colony and the accused went  away from  that  place. 

One week prior to the incident , when him self and the deceased were 

at  a culvert  situated near Janardhan Reddy Colony, at  about  7.30 PM, 
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again A1 to A3 cam e there and quarrelled with the deceased and he 

intervened and pacified the m at ter. After the death of the deceased, 

he went  to the Governm ent  Hospital and saw the dead body. 

 

 I n the cross-exam inat ion, it  was elicited that  the deceased was 

his distant  relat ive, though he could not  state about  the relat ionship.  

He adm it ted that  the deceased was involved in a num ber of theft  cases 

and he was in jail for  som e t im e. He could not  state about  the ground 

or reason for the threats m ade by the accused one week prior to the 

offence, when they were at  the culvert . He stated that  that  the 

deceased has num ber of enem ies in Um areddygunta as well as 

Janardhan Reddy Colony.    

 

10. By vir tue of the facts elicited in the cross-exam inat ion of P.W.4, 

the accused succeed in proving that  the deceased had several 

enem ies, as he was involved in several theft  cases. But , that  the sam e 

would belie the evidence of P.Ws.1 and 4, is an unm erited argum ent , if 

not  an absurd one.  Som e of the enem ies killed him , is a fact , that  

cannot  be disputed. When there is ample evidence that  those enem ies 

are the accused and that  they have killed the deceased, no benefit  can 

be given to them , m erely because there are other enem ies, who could 

have killed him . 

  The evidence of P.Ws.1 and 4 read together, would st rongly 

support  the credibilit y of P.W.1. I n the report , when she stated the 

nam es of the accused, without  m ent ioning the facts that  the accused 

are known to her and she cam e to know about  their  nam es through 

the deceased;  she m ight  not  have felt  the necessity to explain the 

reasons as to how she cam e to know about  the nam es of the accused. 
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But  the fact  that  the accused threatened the deceased in the presence 

of P.W.4 would support  the evidence of P.W.1 that  the deceased 

inform ed her that  the accused were threatening him  and in that  

process, he m ight  have inform ed the nam es of the accused also to 

P.W.1. There is absolutely no reason to disbelieve her evidence to that  

extent . Every om ission shall not  affect  the credibilit y of a witness.  

I f the reasons for the om issions can be explained on the prem ise of 

natural hum an conduct  and other circum stances, they fail to becom e 

m aterial. The om issions in the statem ent  of PW.1 are already 

explained with the help of the evidence of PW.4 and hence, the sam e 

shall not  affect  the otherwise credible evidence of P.W.1 and her 

evidence can very well be relied upon. 

 

 The point  is answered accordingly.  

 

POI NT No .2 :  

 

11. The counsel for the appellants raises yet  another untenable 

content ion, which is with regard to the num ber of injur ies on the body 

of the deceased as spoken to by P.W.9, who is the doctor, who 

conducted post  m ortem  exam inat ion on the dead body of the 

deceased. His evidence shows that  there are several lacerated injur ies, 

incisions and stab injur ies on the body of the deceased. The counsel,  

with the help of the report  given by P.W.1, again contends that  only 

three injur ies are stated by her in the report  and hence, the injur ies on 

the body of the deceased, as spoken to by P.W.9, rem ain unexplained. 

 

12. The said content ion does not  find favour with us, as P.W.1 

nevertheless stated that  the accused stabbed the deceased 

indiscr im inately. Even otherwise, it  cannot  be expected that  a witness 
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would be able to witness all the injur ies and m ent ion the sam e with 

precision. The state of m ind of a person placed in a situat ion as PW.1 

was placed, is not  beyond im aginat ion.  The report  is given at  4 AM 

and the incident  occurred at  12 m idnight  in the house of the deceased 

and from  there, the deceased was taken to the hospital and hence, 

absolutely, no t im e is lost  in giving the report .  

 

13. Even the assum pt ion that  som eone else m ight  have at tacked 

the deceased and caused the injur ies, as stated by P.W.9 and that  the 

accused were falsely im plicated in this case, after a thought ,   

gets shat tered, as the prudent  pr inciple that  the vict im  would not  leave 

the culpr it s, can be applied in this case, to say that  the accused are 

the culpr its and P.W.1 has witnessed the incident  and m ent ioned the 

nam es of the accused in the report , which is m ade at  the earliest  point  

of t im e. 

 

 The source of light ,  which is argued, as not  explained, can be 

expected, as the incident  took place inside the house, where presence 

of light  can be assum ed. Absolutely no m ot ive for either PW.1 or the 

police, to im plicate the accused falsely, is m ade out . Hence, in view of 

the above, we do not  feel any necessity to interfere with the judgm ent  

of the Court  below.   

 

The point  is accordingly answered. 

 

POI NT No .3 :  

 

 I n the result , the cr im inal appeal is dism issed, upholding the 

convict ion and sentence im posed on the appellants/ accused in 
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S.C.No.239 of 2011 dated 13.12.2011 by the I I I  Addit ional Dist r ict  and 

Sessions Judge, Nellore.  

 

As a sequel, the m iscellaneous applicat ions, if any pending,  

shall stand closed. 

___________________ 

C. PRAVAEEN KUMAR, J 

 

 

 

__________ 

T. RAJANI , J 
July 16, 2018 

DSK  


