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THE HON'BLE SRI JUSTICE A.RAJASHEKER REDDY

S.A.NO.296 OF 2018

ORDER

The appellant herein isthe petitionerin insolvency petition. He filed
I.P.No.51 of 2008 on the file of Additional Senior Civil Judge, Huru, under
Section 10 of the Provincial Insolvency Act, 1920 (for short ‘the Act’), to
adjudge him as ‘insolvent’. By order and decree dated 15.06.2010, the
trial court dismissed the petition. Aggrieved thereby, he preferred appeal
in A.SNo.9 of 2011 on the file of VIl Additional District Judge, West
Godavari, Huru. Vide judgment and decree dated 23.10.2017, the lower
appellate court dismissed the appeal. Assailing the same, the present
second appeal is filed. Thusthe unsuccessful petitioner before both the

courtsbelow, isthe appellant herein.

2. The parties will be referred to as they are arrayed in the trial

cour.

3. The case of the petitioneristhat he isa permanent resident of
Chintalapudi vilage, West Godavari District and doing kirana (groceries)
business since ten years and that respondent Nos.1 to 4 are his creditors.
He borrowed money from the respondents under the promissory notes
and hand lettersforinvesting the same in hiskirana busness. He incurred
huge loss in the business, as he sold the goods to the customersin and
around Chintalapudi, on credit basis and could not realize the amounts
and as such could not discharge the debts incurred by him. The 1+
respondent filed suit in O.SNo0.212 of 2005 on the file of Junior Civil Judge’s
Court, Chintalapudi and the said suit wasdecreed with costs and asthe

1st regpondent isgoing to file execution petition, seeking to arrest him and



ashe isunable to pay the decree debt, due to lossin hisbusiness, he filed
present petition. It is stated that his assets are not sufficient to discharge
entire debt of the respondentsand that he isthe only bread winner of his
family and that his father died recently and that he got children. With
these averments, he filed petition seeking to declare him as insolvent

under Section 10 of the Act.

4. 1 respondent filed counter affidavit and the same wasadopted
by 2d respondent. In the counter affidavit while denying the averments
made in the petition, it is stated that the petitioner is absolutely solvent
and still doing kirana business at Ramakrishna nagar, Chintalapudu, with
monthly turnover of Rs.2,00,000/- on his business and getting monthly
income of not less than Rs.50,000/-. The petitioner is capable of paying
the debtsdue to the respondentsand he hasnotapproached the court
with clean hands and suppressed the material aspects. Respondents 3
and 4 neverlent any amount and they are not genuine creditors. The 3d
respondent is no other than the nephew of the petitioner and the 4t
respondent is his close friend. The petitioner is in possesson and
enjoyment of huge property at Chintalapudi and he is also in possession
and enjoyment of ste and building in RSNo0.913/3, worth more than
Rs.10,00,000/-. The petitioner is having six shops apart from the residential
house and he let out five shopsto the tenantsapart from kirana shop and
getting income not lessthan Rs.10,000/- per month asrents from the said
shops. The fatherof the petitionernamely Nageswara Rao, died one year
prior to filing of the petition and the petitioner and his father jointly
executed two registered settlement deeds on 25.01.2006 in favour of the
children of the petitioner namely Kanaka Durga Harshitha and Durga Sai

showing the petitioner asnatural guardian. The said registered sale deeds



are nominal and created with a view to defraud the creditors like the
respondents. The 1stregpondent filed suit in O.SNo0.212 /2005 on the file of
Junior Civil Judge, Chintalapudi against the petitioner herein and one
Gandham Jagannadham Rao, who borrowed amount from him jointly
and that the said suit wasdecreed on 10.03.2008. It is further stated that
the properties of the petitioner are worth more than Rs.10,00,000/- and
they are stuated in prime locality and market value of the said property is
worth Rs.20,00,000/- and the assets of the petitioner are more than the
value of debts and aricles mentioned in Ex.B-5 schedule, are false.
Petitioner willfully suppressed the house property and approached the
court with unclean hands. With these avermentsthe petition was sought

to be dismissed.

5. Respondents3 and 4 did not file. any counter affidavit.

6. Based on the above pleadings, the trial court framed the

following issue forconsderation:

“Whether the petitioner is liable to be adjudicated as
insolvent.”

7. To prove hiscase, petitioner got examined himself as P.W.1 and
no documeniswere marked on hisbehalf. On behali of the respondents,

no evidence, eitheroralordocumentary, wasadduced.

8. Appreciating the evidence on record, the trial court dismissed
the insolvency petition holding that petitioner suppressed the fact that he
owns properties and assets and thus not entitled to be adjudged as
insolvent. Aggrieved thereby, petitioner preferred appeal and the lower

appellate court, on re-appreciation of entire evidence, dismissed the



appeal and thereby confirmed the order and decree of trial court.

Hence, the present second appeal.

9. The leamed counsel for the petitioner, reiterating the averments
made in the petition filed under Section 10 of the Act, submits that the
petitioner is a petty kirana merchant, doing businessin groceries, and he
incurred loans from the respondents. The petitioner sold the goods on
credit basisand could not realize the amountsand thussuffered huge loss
in the business and he has no amount or any assets to discharge the
debts. Therefore, the petitioner filed petition under Section 10 of the Act.
Leamned counsel contended that though the petitioner admitted that he
got ancestral property, in the further crosssexamination, he hasdenied the
same and the respondentsfailed to'produce any proof that petitioner has
got assets and that he is getting income as alleged by them in their
counter affidavit. = The learned counsel submits that the petitioner is
running a small grocery shop and he cannot be expected to maintain
accounts like a big business firm. Therefore, the courts below are not
justified in drawing an adverse inference for non-production of accounts.
With regard to gift deeds, executed by the deceased father of the
petitioner in favour of his grandchildren, keeping the petitioner as
guardian is concered, the leamed counsel contended that the
petitioner hasno share in the said property and the petitionerintended to
prove his case by adding his children and, therefore, filed [LA.N0o.533 of
2015, seeking the lower appellate court to remand the matter under
Order 41, Rule 23 of CPC. But the lower appellate court, without
appreciating the same, dismissed the LLA. With these averments, the
learned counsel sought to set aside the impugned orders of both the

courtsbelow.



10. To consider the contentions raised by the counsel for the
petitioner and to examine whether any substantial question of law is

involved in this second appeal, first it is necessary to note the relevant

provisonsof the Act.

11. Sections 10, 13 and 22 of the Act are the relevant provisions,
which provide fordeclaring the debtor asinsolvent and unlessthe debtor
satisfies the conditions laid down there under, he cannot be declared as

insolvent. The relevant portions of the said provisons are extracted as

underforbetterappreciation:

10. Conditionson which debtor may petition:--

(1) A debtor shall not be 'entitled to: present any insolvency
petition, unlesshe isunable to pay hisdebtsand —

hisdebtsamount to five-hundred rupees;or

he is under arrest or imprisonment in execution of the
decree of'any Court forpayment of money;.or

an order. of attachment in execution of such a decree
hasbeen made, and issubsisting against hisproperty.

13. Contents of petition:

(1) Every insolvency petition presented by a debtor shall contain
the following particularsnamely:

20T

(e)

the amount and particulars of all pecuniary claims
against him, together with the names and residences of
his creditors so far as they are known to, or can by the
exercise of reasonable case and diligence be
ascertained by him;

the amount and particular of all his property, together

with—

@) a gpecification of the value of all such
property not consisting of money;
(ii) the place or places at which any such

property isto be found; and

(iii) a declaration of hiswilingnessto place at the
disposal of the court all such property save in
so farasit includessuch particulars (not being
his books of account) as are exempted by
the Code of Civil Procedure, 1908, or by any
other enactment for the time being in force
from liabilty to attachment and sale in
execution of a decree;



22. Duties of debtor:--

The debtor shall on the making of an order admitting the
petition produce all books of account, and shall at any time
thereafter give such inventories of hisproperty and such list of
his creditors and debtors and of the debts due to an from
then, respectively, submit to such examination in respect of his
property or hiscreditors, attend at such timesbefore the Court
or receiver, executed such instruments and generally do all

such act and things in relation to his property as may be
required by the Court orreceiver,orasmay be prescribed.

From a reading of above provisonsit is clear that under Section 10(1) of
the Act, for declaring the debtor asinsolvent, he hasto satisfy the court
that he isunable to pay hisdebtsand in the contents of the petition filed
under Section 10, he has to furnish particulars, more particularly under
Section 13(1)(e) of the Act, he hasto furnish the particularsof the amount
and also the particularsof allhisproperty. Under Section 22, on admitting
the petition, he has to produce all books of account and give such
inventoriesof hisproperty and such list of hiscreditorsand debtorsand the

debtsdue from them.

12. Considering Section 10 of the Act, a Division Bench of thiscourt
in BONAGIR YHIALU v. NAGULA VARAM CHENCHU SUBBAIAH! held as

under:

“7. ... Whatever may have been the position under the old
Act, Section 10 makesit abundantly clear that a debtor shall not
be entitled to present an insolvency petition unless it is proved
that he isunable to pay hisdebts. It istherefore, an essential pre-
requirement for debtor-petitionerto get an order of adjudication
to satisfactorily establish that he isunable to pay hisdebts. The
requirement of Section 10, therefore has to be necessarily
satisfied by the debtor.”

13. In view of the above provisions and judgment of the Division

Bench, the pointsthat arisesforconsideration in thissecond appeal are:

(i) Whether the petitioner could satisfactory establish that he isunable to pay
hisdebtsand liable to be declared as‘insolvent’, and

(i) Whetherthe judgmentsof the courtsbelow, warrant any interference?

"AIR (59) AP 221



14. To prove hiscase, the petitioner got examined himself as P.W.1
and in the chief examination, deposed asperthe avermentsmade in the
petition. In the cross-examination, he admitted that the respondents 2 to
4 did not file any suit against him for recovery of money. His further
evidence disclosed that he did not file any documentsto show that these
respondentsgot issued any legal noticesto him. He also admitted that 3d
respondent is his nephew and 4t respondent is his relative. In his further
cross-examination, he categorically admitted that he isthe guardian of his
son Durga Sai and daughter Harshitha; and that his deceased father
Rajeswara Rao executed gift deed in favour of his children in respect of
their ancestral propertiesand in the said gift deeds, the petitioner himself
acted as guardian of hischildren. The petitioner has also admitted that
his father gifted a house and house site covered by RSNo0.913. In his
further cross-examination; the petitioner while denying the suggestions
that he isrunning a provision shop in the building covered by RSNo0.913
and also resding in the said building, and that he is getting income of
Rs.10,000/- per month; volunteered to state that the said property is their

ancestralproperty.

15. From the above evidence it isclear that the deceased father
of the petitioner executed gift-cum-settlement deeds in favour of his
grandchildren, keeping the petitioner as guardian. The petitioner
admitted that there isancestral property, which goesto show that he has
share in the said property. Hiscase in the claim petition isthat he hasno
assets and immovable properties. This averment of the petitioner, is

disproved by hisown admission in the cross-examination.

16. As per the provisons noted above, under Section 13(1) (e) of

the Act, the petitioner, in the petition filed under Section 10 of the Act, has



to furnish particularsof the amount and the particularsof all hisproperties.
As per his admission he has ancestral property. But in the petition, he
failed to furnish the particulars. This is one of the circumstances, which

goesto show that the petitioner suppressed the fact of hisown property.

17. The further case of the petitioner isthat he borrowed amounts
from respondentsand executed promissory notesand hand letters. The 1
respondent filed suit and it was decreed. The petitioner did not file any
promissory notes said to have been executed by him in favour of
respondents 2 to 4 and they also did not file any suits. Had petitioner
really borrowed any amounts from respondents 2 to 4, they would have
issued legal notices asking him to repay. In the cross-examination
petitioner stated that he did not file any documents to show that these
respondents got issued any legal notices:. He also did not file the
promissory notesand the hand letterssaid to have been executed by him

in their favour.

18. The case of the.respondents 1 and 2 in their counter affidavit is
that respondents 3 and 4 never lent any amount and they are not
genuine creditors. As already noted above, petitioner did not file any
legal notices issued by them and also did not file any alleged promissory
notes and the hand letters, as alleged by him. This has also been
admitted by him in the crossexamination. In his crossexamination,
petitioner further admitted that respondent No.3 is his nephew and 4th
respondent is his relative. These circumstances and the categorical
admission of the petitioner, establishes that respondents 3 and 4 are not

real creditors.
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19. The further case of the petitioner is that he borrowed the
amount from respondents by executing the promissory notes and hand
lettersand invested the amount in kirana busnessand sold itemson credit
basis and they failed to pay back the amount and thus sustained loss. In
other words, hiscase isthat he sustained lossin hiskirana business. Asper
Section 22 of the Act, which is extracted above, on admitting of the
petition, petitioner is required to produce all books of accounts and at
any time thereafter give such inventories of hispropertiesand such lists of
creditors and debtors and of the debts due. Along with the petition,
petitioner has not produced account books of his business and such
inventories of his properties and list of debtorsand the debtsdue to him.

Thiscircumstance also disentitlesthe petitionerto declare him asinsolvent.

20. The other argument of the learned counsel for the petitioner is
that asthe gift deedswere executed by hisfatherin favour of hischildren,
they are proper and necessary parties and to add them and to lead
evidence to prove hiscase, petitioner filed 1.A.No0.533 id 2015, under Order
41, Rule 23, seeking remand, but the lower appellate court rejected the
prayer of the petitioner in-this regard, therefore, he was not given

sufficient opportunity.

21. Order 41 of C.P.C. dealswith appealsfrom originaldecrees. Rules
23, 23-A and 25 are the relevant provisions, where the appellate court can

exercise discretion forremand of the matterto the trial court.

Order 41, Appeals from Original Decrees:

Rule 23: Remand of case by Appellate Court: Where
the Court from whose decree an appeal is preferred has
disposed of the suit upon a preliminary point and the decree is
reversed in appeal, or where the Appellate Court, in reversing
or setting asde the decree under appeal consders it
necessary in the interest of justice to remand the case, the
Appellate Court may, by order remand the case, and may
further direct what issue or issues shall be tried in the case so
remanded, and shall send a copy of itsjudgment and order
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to the Court from whose decree the appeal ispreferred, with
directions to re-admit the suit under its original number in the
register of civil suits, and proceed to determine the suit; and
the evidence (if any) recorded during the original trial shall,
subject all just exceptions, be evidence during the trial after
remand.

Rule 23-A. Remand in other cases—where the Court
from whose decree an appealispreferred hasdisposed of the
case otherwise than on a preliminary point, and the decree is
reversed in appeal and a re-trial isconsidered necessary, the
Appellate Court shall have the same powers asit has under
Rule 23.

Rule 25. Where Appellate court may frame issues and
refer them for trial to Court whose decree appealed from:--

Where the Court from whose decree the appeal is
preferred has omitted to frame or try any issue, or to
determine any question of fact, which appears to the
Appellate Court essential to the right decision of the suit upon
the merits, the Appellate Court may, if necessary, frame issues,
and refer the same for trial to the court from whose decree
the appealispreferred, and in such case shall direct Court to
take the additional evidence required;

and such Court shall proceed to try such issues, and shall
return the evidence to the Appellate Court together with its
findingsthereon and the reasonstherefore within such time as
may be fixed by the Appellate Court or.extended by it from
time to time.

A reading of above provisions, under Rule 23, if the suit isdecreed on a
preliminary issue and if the appellate court reversed the judgment of the
trial court and while doing so, consders it necessary in the interest of
justice to remand the case, the appellate court may remand the case
with a further direction asto what issue orissuesto be tried. Rule 23 can
be invoked where the suit is disposed of on a preliminary issue. Under
Rule 23-A, in other cases, where the suit is disposed of other than on
preliminary issue and in the appeal, the appellate court reversed the
judgment and decree of the trial court, and a retrial is consdered
necessary, then the appellate court, shallremand the case to trial court,
with directions as mentioned under Rule 23. Under Rule 25, another
circumstance is envisaged i.e., where the appellate court finds that the
trial court hasomitted to frame or try any issue to determine any question

of fact, which the appellate court considers it essential for determination
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of the issue involved, then the appellate court, may, if necessary, frame
such an issue orissues and remand the matter for trial and in such case,

direct the trial court to take additional evidence required.

22. A combined reading of the above provisonsmakesit clearthat
to remand the matterto trial court under Order 41 of C.P.C., the appellate
court shall have to first come to the conclusion that the judgment of the
trial court is wrong and while reversng such judgment, considers it
necessary in the interest of justice to remand the matter to trial court with
further directions, as enumerated in the Rules extracted above. In other
words, for remand, the appellate court hasto prima facie come to the

conclusion that the judgment of the trialcourt iserroneous.

23. In KSRIRAMULU v. K.V.RADHAKRISHNAMURTHYZ this court held
that “the orderof remand made without coming to-a conclusion that the
decision of a trial court is wrong and that it isnecessary to reverse or set
aside the decree, is illegal. The appellate Court has to consider the
evidence on record and then to amive at a conclusion whether the
finding recorded by the trial.court cannot be supported on evidence on
record. Then the further question to be considered is whether it isa case
forremand. In that behalf, conduct of the parties hasto be considered
viz., whether they have sufficient opportunity to adduce evidence at the
trial but not brought on record, if not, whetherit would be a case to afford

such an opportunity.”

24. In the present, prior to the filing of the suit, the father of the
petitioner executed the gift deeds in favour of the children of the
petitioner and the petitioner is the guardian and the petitioner also

admitted to this fact and his evidence showed that he got share in the

21985(2) ALT 534
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ancestral property. Suppressing these facts, he filed the petition seeking to
declare him asinsolvent. During trial, petitioner had sufficient opportunity
to lead evidence. He failed to availthe same. In the light of admissionsof
the petitioner and the factsand circumstances of the case, it cannot be
said that the trial court as well as appellate court, have committed any
error in rejecting the claim of the petitioner for declaring him asinsolvent
under Section 10 of the Act, therefore question of seeking remand,

enabling the petitionerto add partiesand lead evidence, doesnot arise.

25. In my consdered view, both the courts below, based on
evidence on record, have recorded concurrent findings on factsthat the
petitioner suppressed hispropertiesand assetsand thusnot entitled to be
adjudged asinsolvent. These concurrent findingson fact, in the absence
of contra evidence, cannot be interfered with in the second appeal and

the issuesare answered accordingly.

26. For the foregoing reasons, | do not find any question of law,
much less substantial for interference of thiscourt under Section 100 CPC
and the second appeal is accordingly dismissed at the stage of

admission.

27. Miscellaneous petitions, pending if any, shall stand closed. No

costs.

A.RAJASHEKER REDDY,J

DATE16—03—2018

AVS

Note: LR copyto be marked.
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