
 

 

THE HON�BLE SRI JUSTICE P. KESHAVA RAO 

 

CRIMINAL REVISION  CASE No.225 of 2014 

 

ORDER: 

  

 Heard  the lea rned  c ounsel for the petitioner. 

 The p resent c rimina l revision c ase is filed  aga inst the orders 

passed  in C.C.No.678 of 2007 da ted  30.9.2011 on the file of the Court 

of II Add itiona l Jud ic ia l First Class Magistra te, Ra jahmundry, d ismissing 

the c omp la int filed  under Sec tion 138 of the Negotiab le Instruments 

Ac t. 

         Though notic e is served  on the 2nd  respondent vide p roof of 

servic e No.329 of 2013, none appeared  for him. 

 The fac ts in b rief a re tha t the petitioner herein filed  CC.No.678 of 

2007 aga inst the 2nd  respondent for the offenc e under Sec tion 138 of 

the Negotiab le Instruments Ac t. It is his spec ific  c ase tha t the 2nd  

respondent borrowed  a  sum of Rs.3,00,000/ - for the purpose of 

business. In tha t c onnec tion, the sub jec t c heque was issued . On 

p resenta tion of the sa id  c heque on three d ifferent oc c asions a t the 

request of the 2nd  respondent, was returned  with an endorsement 

‘ payment stopped  by d rawer’  and  on other oc c asion, ‘ ac c ount 

c losed ’ . Therefore, a fter c omp lying  with the manda tory p roc edure 

under the p rovisions of Negotiab le Instruments Ac t suc h as issuanc e of 

lega l notic e etc ., the above sa id  c omp la int was filed . During the 

pendenc y of the above c a lendar c ase, the petitioner fa iled  to deposit 

p roc ess in c omp lianc e with Rule 235(3)(2) of the Crimina l Rules of 

Prac tic e. Therefore, the sa id  c a lendar Case was d ismissed  on 

30.9.2011. Aggrieved  by the same, the p resent c rimina l revision c ase is 

filed . 
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 Learned  c ounsel for the petitioner, submitted  tha t the order 

passed  by the lea rned  Magistra te is aga inst the law and  materia l on 

rec ord . He c ontended  tha t the lea rned  Magistra te fa iled  to see tha t 

no report was ava ilab le or c ommunic a ted  to the petitioner to deposit 

or pay fresh p roc ess under the p rovisions of the Crimina l Rules of 

Prac tic e. In the absenc e of the report as to the p revious p roc ess, the 

petitioner is not under ob liga tion to deposit the p roc ess for every 15 

days. The order of the lea rned  Magistra te defea ted  the very ob jec t of 

the Negotiab le Instruments Ac t with regard  to the c ommission of the 

offenc e under Sec tion 138 of the Negotiab le Instruments Ac t by the 2nd 

respondent.  In fac t, the sub jec t ma tter of the c a lendar c ase is six lakhs 

and  in the event of the c omp la int d ismissed , the petitioner would  be 

put to grea t ha rdship  

 For the purpose of apprec ia ting  the matter, it is relevant to 

extrac t Rule 235 (3)(2) of Crimina l Rules of Prac tic e: 

 “ (2) when a  warrant rema ins unexec uted  for 15 

days a fter its delivery to the Offic er entrusted  with 

its exec ution, an add itiona l fee a t the same ra te 

sha ll be levied  from the party a t whose instanc e 

the warrant was issued  for every 15 days or pa rt 

thereof until return is made, p rovided  tha t the 

delay in exec uting  the sa id  warrant is not 

a ttributab le to the Offic er of the c ourt.”  

 

 Chap ter XII of the Crimina l Rules of Prac tic e c ontemp la tes  

c ollec tion of p roc ess fee and  payment of ba tta  to c omp la inants and 

witnesses. As per rule 235(3)(2) of the Crimina l Rules of Prac tic e, when a  

warrant rema ins unexec uted  for 15 days a fter its delivery to the offic er 

entrusted  with its exec ution, an add itiona l fee a t the same ra te sha ll be 

levied  from the party a t whose instanc e the warrant was issued  for 

every 15 days or pa rt thereof until it is returned , p rovided  tha t the delay 

in exec uting  the sa id  warrant is not a ttributab le to the offic er of the 
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Court. In the c ase on hand , from the impugned order, it is revea led  

tha t the p roc ess was pa id  a fter 18.2.2009 i.e. with a  delay of 2 ½ years. 

But rule 235(3)(2) of the Crimina l Rules of Prac tic e perta ins to payment 

of add itiona l fee for every 15 days until the warrant is exec uted  or 

returned . The first limb  of the order ind ic a tes tha t the p roc ess itself was 

pa id  a fter abnorma l delay of 2 ½ years. So, unless and  until the p roc ess 

is pa id  and  pend ing exec ution, Rule 235(3)(2) of the Crimina l Rules of 

Prac tic e is not app lic ab le. Therefore, the impugned  order in the 

p resent c rimina l revision c ase does not fa ll within the ambit of Rule 

235(3)(2) of the Crimina l Rules of Prac tic e. Ac c ord ing ly, the order 

passed  on 30.9.2011 d ismissing  the c ompla int, is set aside. Lea rned  II 

Add itiona l Jud ic ia l First Class Magistra te, Ra jahmundry, is d irec ted  to 

look into the fac tua l position and  pass appropria te orders a fter g iving 

reasonab le opportunity to the petitioner to exp la in for the delay. 

 Ac c ord ing ly, the Crimina l Revision Case is a llowed . 

 Misc ellaneous petitions pend ing , if any, sha ll stand  c losed .  

 

                                                            ___________________________ 

                     JUSTICE P.KESHAVA RAO 

 

Date: 07/09/2018 
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