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      THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 
  

C.R.P. Nos. 3498 and 3536 of 2017 & Nos.5687_2016  

 
 

COMMON ORDER:  

 

 

CRP NO.3498 of 2017 
 

This Civil Revision Pet it ion under Art icle 227 of the Const itut ion 

of I ndia is filed by the pet it ioners/ plaint iffs challenging the Order 

dt .24.08.2016 in I .A.No.75 of 2016 in O.S.No.17 of 2009 passed by 

the Junior Civil Judge at  Rayadurg, Anantapur Dist r ict . 

 

 The pet it ioners are the plaint iffs in the O.S.No.17 of 2009 and 

they filed the suit  for the relief of declarat ion and for delivery of 

possession of the suit  schedule property and alterat ivelysd for  

cancellat ion of the tam pered ent r ies in the nam es of the defendants in 

Adangals in respect  of the suit  schedule property and for perm anent  

injunct ion rest raining all the defendants, their  m en, heirs, executors, 

henchm en, assigness, supporters, followers, agents, relat ives, 

servants, polit ical leaders, kith and kin claim ing as owners of the 

schedule property having purchased the sam e under registered sale 

deed.  

 

 After com plet ion of t r ial before the Court , the pet it ioners filed 

the present  pet it ion under Order 6 Rule 17 CPC along with two others 

applicat ions filed under Order 1 Rule 10(2)  and Sect ion 151 CPC to 

im plead the Tahsildar, Gum m agat ta, the Dist r ict  Collector,  

Anantapuram  Dist r ict  and to reopen the evidence in the suit ,  to adduce 

further evidence respect ively. 

  

 I t  is alleged in the pet it ion and affidavit  that  the pet it ioners 

claim ed various reliefs, but  failed to seek the relief of declarat ion of 

t it le to the schedule property along with other reliefs and due to 
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m istake, oversight , illiteracy and ignorance, the pet it ioners could not  

seek such relief of declarat ion of t it le to the schedule property and 

sought  leave to am end the plaint  to add addit ional relief of declarat ion 

of t it le to the schedule property.  

 

 Respondent  No.22 alone filed Counter, and the sam e was 

adopted by Defendant  No.23, contending that  the pet it ion is not  

m aintainable either in law or on facts and the present  suit  for various 

reliefs was filed long ago and the allegat ion against  this respondent  

that  he has tam pered the revenue record is not  t rue and correct  and 

that  he has never tam pered revenue record at  any point  of t im e and 

that  there are no grounds to grant  leave to the pet it ioners to am end 

the plaint  incorporat ing the relief of declarat ion of t it le to the schedule 

property.  

 

 After hearing both the counsel, the t r ial Court  dism issed the 

pet it ion assigning its own reasons.  

 

 Aggrieved by the Order dt .24.08.2016 passed by the t r ial Court , 

the present  revision is filed assailing the Order under challenge on 

various grounds.   

 

 

During hearing, the learned counsel for the pet it ioners/ plaint iffs 

reiterated the grounds urged in the pet it ion, m ore part icular ly, the 

reason assigned for failure to seek the relief i.e., by m istake, 

oversight ,  illiteracy and ignorance, and thereby failed to seek such 

relief.  

 

 The counsel for the respondents herein supported the Order  

dt .24.08.2016 in all respects.  

 

 After considering the m aterial available on record, the point  that  

ar ise for considerat ion is:   
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“  Whether leave under Order 6 Rule 17 CPC be accorded to 

these petitioners/plaintiff to amend the plaint so as to claim relief of 

declaration of title over the schedule property at this stage?  

 

 Adm it tedly, the suit  was filed for various reliefs as stated above 

and the evidence of the plaint iffs was closed and at  this stage, a  

pet it ion under Order 6 Rule 17 CPC along with other pet it ions i.e., to 

reopen the evidence  and to im plead the Tahsildar and the Collector of 

Ananthapuram  were filed.   

 

 The only ground urged in the affidavit  is that  due to m istake, 

oversight , illiteracy and ignorance, they could not  claim  the relief of 

declarat ion of t it le to the schedule property and even for the bar 

contained in the proviso to Order 6 Rule 17 CPC, the reason assigned 

by them  is the sam e.  

 

 According to Order 6 Rule 17 CPC, the Court  m ay at  any stage 

of the proceedings allow either party to alter or am end his/ her 

pleadings in such m anner and on such term s as m ay be just , and all 

such am endm ents shall be m ade as m ay be necessary for the purpose 

of determ ining the real quest ions in cont roversy between the part ies, 

provided that  no applicat ion for am endm ent  shall be allowed after the 

t r ial has com m enced, unless the Court  com es to the conclusion that  

inspite of due diligence, the party could not  have raised the m at ter 

before the com m encem ent  of t r ial.  

 

 Here in this case, the t r ial was alm ost  com pleted and a pet it ion 

was already filed to reopen the evidence of the pet it ioners and 

therefore, it  is the duty of the pet it ioners to prove that  despite 

exercising due diligence, they could not  raise the m at ter before the 

com m encem ent  of t r ial.  
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 What  is due diligence is again a quest ion to be decided by the 

Court .  

 

 The Apex Court  in Ch an d r ak an t a Ban sal  v . Raj in d er  Sin g h  

An an d 1  while deciding the m at ter pertaining to under Order 6 Rule 17 

CPC discussed about  the m eaning of the word ‘due diligence’ in para 

No.16 and held that  the word ‘due diligence’ has not  been defined in 

the Code.  According to Oxford Dict ionary (Edit ion 2006) , the word 

‘diligence’ m eans careful and persistent  applicat ion or effort .  ‘Diligent ’ 

m eans careful and steady in applicat ion to one’s work and dut ies, 

showing care and effort .  As per Black’s Law Dict ionary (Eight  Edit ion) ,  

‘Diligence’ m eans a cont inual effort  to accom plish som ething, care;  

caut ion;  the at tent ion and care required from  a person in a given 

situat ion.  ‘Due diligence’ m eans the diligence reasonably expected 

from , and ordinarily exercised by, a person who seeks to sat isfy a legal 

requirem ent  or to discharge an obligat ion.  According to Words and 

Phrases by Drain-Dyspnea (  Perm anent  Edit ion 13A)  ‘due diligence’, in 

law, m eans doing everything reasonable, not  everything possible.  

‘Due diligence’ m eans reasonable diligence;  it  m eans such diligence as 

a prudent  m an would exercise in the conduct  of his own affairs. 

  

 The Apex Court  in Bh ar at  Pet r o leu m  Cor p o r a t ion  Lim i t ed  v  

Pr eciou s Fin an ce I n v est m en t  Pr iv at e Lim i t ed 2,  defined the word 

‘due diligence’ alm ost  in the sam e lines, which is as follows:   

“The Dict ionary meaning of the expression "due diligence" as 

given in the Blacks Law Dict ionary, Sixth Edit ion, 1990 means 

"Such a m easure of prudence, act ivity or assiduity, as is 

properly to be expected from , and ordinarily exercised by, a 

reasonable and prudent  man under the part icular 

circum stances;  not  m easured by any absolute standard, but  

depending on the relat ive facts of the special case."  Sim ilarly 

the Law Lexicon by P. Ram anatha Aiyer, Second Edit ion 

(Reprint )  2001 explains "due diligence" to mean such watchful 

caut ion and foresight  as the circum stances of the part icular case 

demands. While exam ining the explanat ion offered or cause 

shown as to why in spite of due diligence a party could not  have 

raised the m at ter before com m encem ent  of t r ial,  the Court  m ay 

                                                 
1
 (2008) 5 SCC 117 

2
 2006 (6) BOM CR 510  
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have to see the circum stances in which the party is seeking 

am endm ent .  I n short  the explanat ion as to "due diligence" 

depends upon the part icular circum stances and the relat ive 

facts of each case to reach a conclusion one way or the other.”  

 

 I n view of the definit ion given to the Word ‘due negligence’, it  is 

for the pet it ioners that  they, as prudent  m en had exercised diligence 

or effort  in conduct  of their  own affairs.  But , here in this case, the 

Writ ten Statem ent  was filed as early as in the m onth of June, 2009 

and com pleted ent ire t r ial of the case i.e., recording of evidence, 

except  advancing argum ents.  I nstead of explaining the reason as to 

exercise of ‘due diligence’ and failed to take steps to am end the plaint  

suitably after filing Writ ten Statem ent , he invented a ground of 

‘m istake, oversight ,  illiteracy and ignorance’. But , those are not  the 

grounds to hold that  the pet it ioners have exercised due diligence and 

despite exercise of due diligence, the pet it ioners could not  raise those 

content ions by am ending the plaint  as per the proviso of Order 6 Rule 

17 CPC.  

 

 The suit  was filed for recovery of possession and other 

consequent ial reliefs.  But , now the pet it ioners wanted to convert  the 

suit  into a suit  for declarat ion of t it le and other reliefs.  The defendants 

filed Writ ten Statem ent  in the m onth of June, 2009, denying the t it le 

of the plaint iffs and created a cloud on the t it le, thereby the lim itat ion 

starts from  the date when the defendants filed Writ ten Statem ent  i.e.,  

in the m onth of June, 2009 and the lim itat ion for declarat ion is only 

three years from  the date of such cloud created on the t it le to the 

knowledge of the pet it ioners, but  filed pet it ion in the year 2016 i.e.,  

after lapse of seven years, as such the relief of declarat ion of t it le 

prim a facie barred by lim itat ion and such t im e barred am endm ents 

cannot  be allowed.  
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 I n Ram esh k u m ar  Ag g ar w al  v  Raj m ala Ex p o r t s Pr iv at e 

Lim i t ed 3 , t h e Ap ex  Cou r t  w h i le  r e ly in g  on  Rev aj eet u  Bu i ld er s 

an d  Dev e lop er s v  Nar ay an asw am y  an d  son s an d  o t h er s4,  to 

decide the scope of proviso to Order 6 Rule 17 CPC laid down certain 

guidelines for grant ing or denying relief under Order 6 Rule 17 of CPC 

viz., as follows:   

 “On cr it ically analyzing both the English and I ndian cases, 

some basic pr inciples emerge which ought  to be taken into 

considerat ion while allowing or reject ing the applicat ion for 

am endm ent .  

1)  Whether the am endm ent  sought  is im perat ive for proper and 

effect ive adjudicat ion of the case? 

2)  Whether the applicat ion for am endment  is bona fide or m ala fide? 

3)  The amendment  should not  cause such prejudice to the other side 

which cannot  be com pensated adequately in term s of m oney;  

4)  Refusing am endm ent  would in fact  lead to injust ice or lead to 

m ult iple lit igat ion;  

 

(5)Whether the proposed am endment  const itut ionally or 

fundam entally nature and character of the case?  

And 

(6)  As a general rule, the court  should decline am endm ents if a fresh 

suit  on the amended claims would be barred by lim itat ion on the date 

of applicat ion. 

  These are som e of the im portant  factors which m ay be kept  in 

m ind while dealing with applicat ion filed under Order VI  Rule 17. These 

are only illust rat ive and not  exhaust ive. 

   I t  is clear that  while deciding the applicat ion for amendment  

ordinarily the court  m ust  not  refuse bona fide, legit im ate, honest  and 

necessary am endments and should never perm it  mala fide and 

dishonest  amendments. The purpose and object  of Order VI  Rule 17 of 

the Code is to allow either party to alter or am end his pleadings in 

such m anner and on such term s as m ay be just .  Am endm ent  cannot  

be claim ed as a m at ter of r ight  and under all circum stances, but  the 

courts while deciding such prayers should not  adopt  a hyper- technical 

approach. Liberal approach should be the general rule part icular ly, in 

cases where the other side can be com pensated with costs.  Norm ally, 

amendments are allowed in the pleadings to avoid mult iplicity of 

lit igat ions. 

       The Apex Court  further held that , 

"am endm ent  applicat ion to be filed if necessary im m ediately after filing 

suit  i.e. before com m encem ent  of t r ial. I f the pet it ioners are able to prove 

or explain as to how they failed to take steps before the t r ial com m enced 

despite exercising due diligence, the Court  can allow such am endment .  

The factum  of exercising due diligence depends upon circum stances."  

 

                                                 
3
 AIR 2012 SC 1887 

4
 2009(8) SCJ 401 
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Even according to guideline No.6, it  is m ade clear that  as a 

general rule, the Court  should decline am endm ents if a fresh suit  on 

the am ended claim s would be barred by lim itat ion on the date of 

applicat ion.  

 

I n the present  case, a fresh suit  for declarat ion of t it le as on the 

date of filing the pet it ion is hopelessly barred by lim itat ion and in such 

case, the am endm ent  can be declined.  

 

I n view of m y foregoing discussion, the pet it ioners m iserably 

failed to establish that  despite exercising due diligence, they failed to 

raise such content ion by am ending the plaint  to seek the relief of 

declarat ion of t it le and that  the relief of declarat ion by way of 

am endm ent  is hopelessly barred by lim itat ion on the face of record as 

the respondents filed Writ ten Statem ent  in the m onth of June, 2009 

before the t r ial Court  i.e., alm ost  7 years pr ior to filing the present  

pet it ion.  I n such a case, by applying the pr inciples laid down in 

Ram esh  Ku m ar  Ag ar w al  (3 supra)   Rev aj eet u ’s  case (  4 supra) , 

the am endm ent  cannot  be allowed.  The t r ial Court  r ight ly declined the 

relief under Order 6 Rule 17 CPC, does not  call for interference of this 

Court  by exercising power under Art icle 227 of the Const itut ion of 

I ndia and it  deserves to be dism issed.  

 

I n the result , the Civil Revision Pet it ion is dism issed confirm ing 

the Order dt . 24.08.2016 in I .A.No.75 of 2016 in O.S.No.17 of 2009 on 

the file of Junior Civil Judge, Rayadurg. 

 

CI VI L REVI SI ON PETI TI ON Nos.3 5 3 6  &  5 6 8 7  OF 2 0 1 6  

 

  These two Civil Revision Pet it ions are filed under Art icle 227 of 

the Const itut ion of I ndia challenging the Order dt .24.08.2016 in 

I .A.No.74 of 2016 and I .A.No.73 of 2016 in O.S.No.17 of 2009 filed 
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under Order 1 Rule 10(2)  CPC and Sect ion 151 of CPC to im plead the 

proposed party i.e., the Tahsildar, Gum m agat ta Mandal and the 

Dist r ict  Collector, Anantapuram , as defendant  Nos. 22 and 23 and to 

re-open the evidence of pet it ioners respect ively. 

 

 The pet it ion under Order 1 Rule 10(2)  CPC is filed on the ground 

that  unless the Tahsildar, Gum m agat ta Mandal, who is the custodian 

of the records, is im pleaded, the relief of correct ion of revenue records 

i.e., Adangals etc., cannot  be granted, but  due to m istake, the 

pet it ioners did not  im plead the proposed party i.e., Tahsildar, 

Gum m agat ta Mandal and the Dist r ict  Collector, Ananthapuram  Dist r ict .   

Therefore, their  presence is necessary to decide the real cont roversy 

before the Court  and sought  for the relief of im pleading the proposed 

party  referred supra.  

 

 The other Pet it ion under Sect ion 151 CPC is filed to reopen the 

evidence of the plaint iffs, in view of filing of these two applicat ions, to 

adduce further evidence, in the event  of allowing the above two 

applicat ions.  

 

 The relief sought  for in the m ain suit  against  these proposed 

part ies is in the nature of m andatory injunct ion and adm it tedly, the 

suit  was filed in the year 2009, but  the present  pet it ions are filed after 

lapse of seven years.  

 

 To im plead the third party to the suit  by exercising power under 

Order 10 (2)  CPC, the pet it ioner/ s m ust  show that  they have a direct  

interest .  The Apex Court  in Pan k aj b h ai  Ram esh b h ai  Za lav ad ia  v  

Jet h ab h ai  Kalab h a i  Za lav ad iy a ( d eceased )  t h r ou g h  L.Rs an d  

o t h er s5 held that  to im plead a party, he m ust  have direct  interest  in 

the subject  m at ter of the lit igat ion.  I n a suit  for cancellat ion of sale 

                                                 
5
 JT 2017(9) SC 429 
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deed, legal representat ives of the deceased partners are necessary  as 

the interest  is direct ly affected on account  of such im pleadem ent .  

Therefore, the principle laid down in the Apex Court  is that  they m ust  

have direct  interest  in the subject  m at ter of the lit igat ion pending 

before the Court .   Here in this case, the Tahsildar and the Dist r ict  

Collector are the com petent  to m ake necessary am endm ents in the 

revenue records.   The pet it ioners were claim ed a direct ion by way of 

m andatory injunct ion for m utat ing ent r ies, the lim itat ion is 3 years 

governed by residual Art icle 113 of the Lim itat ion Act . The r ight  to sue 

accrued in the year 2009 and the proposed part ies were not  im pleaded 

before closing evidence. According to Sect ion 21 of the Lim itat ion Act , 

where after the inst itut ion of a suit , a new plaint iff or, defendant  is 

subst ituted or added, the suit  shall,  as regards him , be deem ed to 

have been inst ituted when he was so m ade a party.  Thus, at  best , the 

proposed party is allowed to com e on record, lim itat ion to claim  relief 

against  them  is barred, in view of Sect ion 21 r/ w Art icle 113 of 

Lim itat ion Act .   When the relief against  the proposed party is barred, 

the pet it ion under Order 1 Rule 10 CPC cannot  be allowed.  Therefore, 

the pet it ion is devoid of m erits and it  is liable to be dism issed.  

 

 I n the result , C.R.P.No.3536 of 2017 is dism issed. 

  

 I n view of the disposal of C.R.P.No.3536 of 2017, this Civil 

Revision Pet it ion (CRP No.5687 of 2016)  is also dism issed.  

 

 Miscellaneous Pet it ions, if any pending, in these cases, 

shall stand dism issed.  

                                              
________________________________________ 

                                                  M. SATYANARAYANA MURTHY, J  
Date:   25-01-2018 

eha 
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