
SMT JUSTI CE T. RAJANI  

CRI MI NAL PETI TI ON Nos.2 2 8 3  an d  2 2 8 5  o f  2 0 1 8  

 

COMMON ORDER:  

 

 

 The condit ion, that  the pet it ioners shall furnish bank guarantee 

for the rem aining due am ount , within ten days from  the date of order 

of the Court  below, im posed, while grant ing bail to the pet it ioners,  

is what  is brought  into quest ion in the present  cr im inal pet it ions.   

 

2. Heard the counsel for the pet it ioners and Mr. Anil Prasad Tiwari, 

Special Public Prosecutor appearing for the respondent .  

 

3. The facts of the case need to be br iefly stated, in order to 

decide, to sustain or not  to sustain the aforesaid condit ion:  

 The pet it ioners were engaged in providing taxable services in 

assist ing the prospect ive custom ers in process of loans from  different  

banks and financial inst itut ions. The banks gave certain am ount  as 

considerat ion to the pet it ioners under the head ‘Com m ission’ and 

these am ounts were received for rendering the said services, which 

are liable to service tax. I nform at ion was received by DGGSTI , 

Hyderabad, which suggested that  the pet it ioners collected the service 

tax from  the service recipients and did not  pay the sam e to the credit  

of the Cent ral Governm ent . Accordingly, invest igat ion was init iated 

against  the pet it ioners. 

 

 The scrut iny of the docum ents, recovered from  the pet it ioners, 

revealed that  the pet it ioners received considerat ion, along with service 

tax thereon, from  the service recipients, during the period October 

2012 to March 2017. The pet it ioners collected service tax to a tune of 
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Rs.4,05,77,984/ -  and Rs.2,16,89,832/ -  respect ively from  different  

service recipients but  did not  pay the sam e to the credit  of the Cent ral 

Governm ent . Party verificat ion was also done, which indicated that  

service considerat ion was paid by the recipients, inclusive of service 

tax. Hence, the pet it ioners were held liable for the offence under 

Sect ion 89 of the Finance Act , 1994 ( for short  ‘the Act ’) . 

 

4. Sect ion 89(d)  of the Act  m andates that  any am ount  collected as 

service tax should be credited to the Cent ral Governm ent , within a 

period of six m onths from  the date on which such paym ent  becom es 

due. 

 

5. The pet it ioners m oved the Court  of Special Judge for Econom ic 

Offences, Hyderabad by way of CRLMP.Nos.609 and 608 of 2018, 

respect ively, seeking bail.  But  the Court  below, while ordering bail,  

im posed the im pugned condit ion, of furnishing bank guarantee for the 

rem aining am ount , after part  paym ent  m ade by the pet it ioners.  

 

6. Sect ion 73A(3)  of the Act  requires the Cent ral Excise Officer,   

to serve not ice, requir ing the person liable to pay the am ount , to show 

cause as to why the said am ount  should not  be paid by him , to the 

credit  of the Cent ral Governm ent . Clause (4)  of the said provision, 

requires the Cent ral Excise Officer, to consider the representat ion,  

if any, m ade by the person  on whom  the said not ice is served and 

determ ine the am ount  due from  the said person, not  being in excess 

of the am ount  specified in the not ice. 

 

7. The counsel for the pet it ioners contends, that  the aforesaid 

condit ions were not  fulfilled by the prosecut ion and unless those 
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condit ions are fulfilled, the due t im e for paym ent  of the tax does not  

ar ise and hence, the paym ent  does not  becom e due, in order to invoke 

Sect ion 89 of the Act . 

 

8. The Special Public Prosecutor does not  refute the subm ission of 

the counsel for the pet it ioners, that  no such not ice was served.  

The Special Public Prosecutor filed a counter affidavit  contending, 

first ly, that  the t im e given for furnishing the bank guarantee has 

expired by the date of the pet it ioners approaching this Court  and 

secondly, the pet it ioners showed the schedule of paym ent , in the 

m em o dated 14.02.2018, subm it ted to the Special Court  for Tr ial of 

Econom ic Offences. The pet it ioners were asked to offer their  

com m ents and the pet it ioners appended their  signatures on the sam e 

along with date, as a token of having seen the m em o;  the content ion 

of the pet it ioners that  they are not  avoiding the paym ent  of service tax 

is false and m isleading;  the pet it ioners, vide statem ents dated 

23.01.2018, recorded under Sect ion 14 of the Cent ral Excise Act ,  

m ade applicable to service tax under Sect ion 83 of the Act , accepted 

that  service tax am ount ing to Rs.4,05,77,984/ -  and Rs.2,16,89,832/ -  

respect ively was collected by them , but  they failed to credit  to sam e to 

the Cent ral Exchequer;  the issue is not  just  a case of service tax 

evasion but  a serious fraud of collect ing service tax and failing to 

credit  the sam e to the Cent ral Exchequer beyond the period of six 

m onths from  the date on which the said paym ent  becam e due. 

 

9. The Special Public Prosecutor, except  m aking the above 

subm issions in the counter affidavit  and in his argum ents, does not  

really answer the subm ission m ade by the counsel for the pet it ioners 
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that  the due t im e for paym ent  has not  ar isen, as no not ice was served, 

as required by the Act . As regards the subm ission that  the order 

grant ing bail has becom e invalid, as, the t im e perm it ted for furnishing 

bank guarantee has expired, it  can be said that  the said content ion is 

not  correct . The t im e given was ten days from  the date of order.  

The order was passed on 16.02.2018 and the pet it ion was filed on 

22.02.2018 and the order was stayed on 26.02.2018. 

 

10. With regard to the undertaking that  was given by the 

pet it ioners, allegedly, the counsel for the pet it ioners subm its that  the 

undertaking, which is given by their  counsel and not  the pet it ioners, 

does not  bind the pet it ioners. I n that  regard, he relies on a decision of 

the Suprem e Court  in HI MALAYAN COOP. GROUP HOUSI GN 

SOCI ETY v . BALW AN SI NGH 1  wherein it  was held that , for  lawyers 

are perceived to be agents of their  clients, the law of agency does not  

apply st r ict ly to client - lawyer relat ionship;  since lawyers also stand in 

a fiduciary relat ionship to their  clients;  their  dut ies are m ore 

dem anding than those im posed on other agents;  as part  of those 

dut ies, lawyers are required to respect  the client ’s autonom y to m ake 

decisions in his m at ter;  as a result  thereof, though lawyers, without  

consult ing their clients, can decide about  tact ics/ m eans to be adopted 

while dealing with cases, they should seek appropriate inst ruct ions 

from  client  or his authorized agent  before m aking any 

concession/ statem ent / adm ission/ set t lem ent / com prom ise before court  

which m ay, direct ly or rem otely, affect  the r ight ful legal r ight  of the 

client ;  lawyers should follow the client ’s inst ruct ions rather than 

                                                            

1
 (2015) 7 SCC 373 
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subst itute their  judgm ent  for that  of the client ;  as regards 

set t lem ent / com prom ise of a claim  in court , a lawyer m ust  be 

specifically author ized by his client  in that  regard;  m ere engagem ent  

of lawyer by client  gives no im plied or ostensible authorit y to lawyer to 

bind his client  to a com prom ise/ set t lem ent  entered into by him  in 

court .  

Hence, with the help of the above decision, the counsel for the 

pet it ioners gathers st rong support  for his content ion that  the 

undertaking given by the counsel cannot  bind his clients i.e. 

pet it ioners herein.    

 

11. The schem e of the provisions of the Act  was explained by the 

Delhi High Court  in two of its decisions i.e. eBI Z.COM PVT. LTD v . 

UNI ON OF I NDI A 2  (para 79)  and MAKEMYTRI P ( I NDI A)  PVT. 

LTD. v . UNI ON OF I NDI A 3  (para 116)  and the relevant  port ion of 

para 79 is as under:  

7 9 .  To summarise the conclusions in this judgment :   

 

( i)  The scheme of the provisions of the Finance Act  1994 (FA) , 

does not  perm it  the DGCEI  or for that  m at ter the Service Tax 

Departm ent  (ST Departm ent )  to by-pass the procedure as set  

out  in Sect ion 73A (3)  and (4)  of the FA before going ahead 

with the arrest  of a person under Sect ions 90 and 91 of the FA. 

The power of arrest  is to be used with great  circum spect ion and 

not  casually. I t  is not  to be st raightway presum ed by the 

DGCEI , without  following the procedure under Sect ion 73A (3)  

and (4)  of the FA, that  a person has collected service tax and 

retained such am ount  without  deposit ing it  to the credit  of the 

Cent ral Government .  

 

                                                            

2
 2016 (44) S.T.R. 526 (DEL.) 

3
 2016 (44) S.T.R. 481 (DEL.) 
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ii)  Where an assessee has been regularly filing service tax 

returns which have been accepted by the ST Departm ent  or 

which in any event  have been examined by it , as in the case of 

the two Pet it ioners, without  commencement  of the process of 

adjudicat ion of penalty under Sect ion 83 A of the FA, another 

agency like the DGCEI  cannot  without  an SCN or enquiry 

st raightway go ahead to make an arrest  merely on the 

suspicion of evasion of service tax or failure to deposit  service 

tax that  has been collected. Sect ion 83 A of the FA which 

provides for adjudicat ion of penalty provision mandates that  

there must  be in the first  place a determ inat ion that  a person is 

" liable to a penalty" , which cannot  happen t ill there is in the 

first  place a determ inat ion in terms of Sect ion 72 or 73 or 73 A 

of the FA.  

 

( iii)  For a Cent ral Excise officer or an officer of the DGCEI  duly 

empowered and authorised in that  behalf to be sat isfied that  a 

person has com m it ted an offence under Sect ion 89 (1)  (d)  of 

the FA, it  would require an enquiry to be conducted by giving 

an opportunity to the person sought  to be arrested to explain 

the m aterials and circumstances gathered against  such person, 

which according to the officer points to the commission of an 

offence. Specific to Sect ion 89 (1)  (d)  of the FA, it  has to be 

determ ined with some degree of certainty that  a person has 

collected service tax but  has failed to pay the am ount  so 

collected to the Cent ral Governm ent  beyond the period of six 

m onths from the date on which such paym ent  is due, and 

further that  the amount  exceeds Rs. 50 lakhs (now enhanced to 

Rs. 1 crore)  …”  

 

 The Court  observed that , in the case with which it  was dealing, 

the SCN was not  even issued and determ inat ion of the service tax 

arrears was not  m ade and in those circum stances, resort ing to 

ext rem e coercive m easure of arrest  followed by detent ion of the 

accused therein was im perm issible in law. 
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12. Even if it  is assum ed that  the undertaking is given by the 

counsel, on clear inst ruct ion by the pet it ioners, the counsel for the 

pet it ioners subm its that  the part ies cannot  cont ract  out  of the benefit s 

that  are conferred by the Const itut ion of I ndia or the Statutes, as the 

case m ay be and there can be no estoppel against  the Const itut ion and 

Statutes. He draws support  for the said content ion from  the decision of 

the Suprem e Court  in OLGA TELLI S v . BOMBAY MUNI CI PAL 

CORPORATI ON 4 .  The Suprem e Court  observed as under:   

“… A concession made by him  in a proceeding, whether under a 

m istake of law or otherwise, that  he does not  possess or will 

not  enforce any part icular fundamental r ight , cannot  create an 

estoppel against  him  in that  or any subsequent  proceeding. 

Such a concession, if enforced, would defeat  the purpose of the 

Const itut ion. Therefore, notwithstanding the fact  that  the 

pet it ioners had conceded in the Bom bay High Court  that  they 

have no fundam ental r ight  to const ruct  hutm ents on pavem ents 

and that  they will not  object  to their  dem olit ion after October 

15, 1981, they are ent it led to assert  that  any such act ion on 

the part  of public authorit ies will in violat ion of their 

fundam ental r ights.”  

 

The Suprem e Court  was dealing with a case of pavem ent  

dwellers where the dwellers gave an undertaking to vacate the 

footpaths and that  undertaking was brought  against  the footpath 

dwellers therein and while appreciat ing the violat ion of such 

undertaking, the Suprem e Court  held as above. I t  further held that  

there can be no estoppel against  the Const itut ion;  the Const itut ion is 

not  only the param ount  law of the land but  it  is the source and 

sustenance of all laws;  the doct r ine of estoppel is based on the 

                                                            

4
 (1985) 3 SCC 545 
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principle that  consistency in word and act ion im parts certainty and 

honesty to hum an affairs;  if a person m akes a representat ion to 

another, on the faith of which the lat ter acts to his prejudice,  

the form er cannot  resile from  the representat ion m ade by him . I t  was 

held that  the said pr inciple can have no applicat ion to representat ions 

m ade regarding the assert ion or enforcem ent  of fundam ental r ights. 

For exam ple, the concession m ade by a person that  he do not  possess 

and would not  exercise his r ight  to free speech and expression or the 

r ight  to m ove freely throughout  the terr itory of I ndia cannot  deprive 

him  of those const itut ional r ights, any m ore than a concession that  a 

person has no r ight  of personal liberty can just ify his detent ion 

cont rary to the term s of Art icle 22 of the Const itut ion. I t  was further 

observed that  fundam ental r ights are undoubtedly conferred by the 

Const itut ion upon individuals which have to be asserted and enforced 

by them , if those r ights are violated. I t  was also held that  no individual 

can barter away the freedom s conferred upon him  by the Const itut ion 

and were the argum ent  of estoppel valid, an all-powerful State could 

easily tem pt  an individual to forego his precious personal freedom s on 

prom ise of t ransitory, im m ediate benefits.  

 

13. I n support  of his content ion that  it  is not  only estoppel against  

Const itut ion that  is held to be invalid but  also against  any Statute,  

the counsel for the pet it ioners takes support  of the decision of the 

Suprem e Court  in STATE OF UTTAR PRADESH v . UTTAR PRADESH 

RAJYA KHANI J VI KAS NI GAM SANGHARSH SAMI TI 5  wherein it  

was held that  from  the record it  appears that  it  was the case of the 

                                                            

5
 (2008) 12 SCC 675 
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Secretary of the Corporat ion that  no such assert ion was given by him  

to the Court ;  but  even if he had given such assert ion it  was of no 

consequence since in the teeth of the Statutory rules, such assert ion 

had no legal efficacy. 

 

14. I n the light  of the above legal posit ion, the decision of the High 

Court  of Chhat t isgarh in Miscellaneous Crim inal Case No.4980 of 2013 

dated 22.11.2013, on which the Special Public Prosecutor relies upon, 

cannot  be followed. I n the said case, the Court  relied on the 

undertaking given by a party therein and im posed condit ions in 

pursuance of the said undertaking, while grant ing bail to the pet it ioner 

therein. 

 

15. The Court , on the basis of the undertaking given by a party, 

cannot  convert  itself into an execut ing Court  to execute the term s 

agreed by the party, while deciding the bail applicat ion. Hence, with 

the above legal scenario, in the background, the condit ion im posed by 

the Court  below to the extent  of direct ing the pet it ioners to furnish 

bank guarantee for the rem aining am ount  cannot  be sustained and is 

set  aside.  

  

Hence, the cr im inal pet it ions are allowed. As a sequel,  

the m iscellaneous applicat ions, if any pending, shall stand closed.  

 

__________ 

T. RAJANI , J 
March 12, 2018 

DSK  
 


