
SMT JUSTI CE T. RAJANI  

CRI MI NAL PETI TI ON No .9 8 3 1  o f  2 0 1 3  

 

ORDER:  

 
  

This cr im inal pet it ion is filed, seeking for quash of the 

proceedings in C.C.No.326 of 2002, against  the pet it ioners, who are 

A1 to A3, on the file of the I I  Addit ional Chief Met ropolitan Magist rate, 

Hyderabad at  Nam pally. The offences alleged are under Sect ion 

18(a) ( i)  of the Drugs and Cosm et ics Act  ( for short  ‘the Act ’) . 

 

2. Heard the counsel for the pet it ioners and the learned Public 

Prosecutor appearing for the respondents.  

 

3. The case of the prosecut ion is that  on 18.09.2009, the Drugs 

I nspector inspected the Medical Stores, Sir  Ronald Ross I nst itute of 

Tropical and Com m unicable Diseases, Nallakunta, Hyderabad and 

picked up 4 item s of drugs for test  and sent  one of the sealed port ions 

of Dexam ethasone Sodium  Phosphate I nject ion, Manufactur ing date 

October, 1998 and Expiry date March 2000, to the Governm ent  

Analyst , Drugs Cont rol Laboratory, Hyderabad for test / analysis on 

20.09.1999. The report  dated 30.11.1999 was received on 

01.12.1999. The com plaint  was filed in the year 2002, which is after 

the expiry of the drug.  

 

4. The counsel for the pet it ioners expressed that  there is prejudice 

caused to the pet it ioners, by vir tue of the delay caused in filing the 

report  and issuing statutory not ice, as the opportunity provided under 

Sect ion 25(3)  and (4)  of the Act  to send a sam ple for second analysis 

is lost .  
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5. There can be no disagreem ent  with the opinion that  the quality 

of the sam ple sent  by the com plainant  and the quality of the sam ple 

sought  to be sent  by the accused for second opinion should not  vary. 

That  would be possible only when m uch t im e is not  lost  between the 

period of sending the first  sam ple and the second sam ple.  

Such valuable r ight  offered to the accused under Sect ion 25(3)  and (4)  

of the Act  would get  defeated if it  is otherwise. The delay in the 

com plaint  would result  in the two dates get t ing distanced thereby 

rendering the exercise of sending any sam ple for second opinion fut ile,  

m ore so, in the present  case the com plaint  is filed after expiry of the 

drug.  

 

6. There is no denial of the dates subm it ted by the pet it ioners 

herein. I n view of the above, there would not  be any purpose served 

by perm it t ing the prosecut ion to proceed with the case and it  would 

result  in abuse of process of law.   

 

7. The decision of the Suprem e Court  in STATE OF HARYANA v . 

UNI QUE FARMAI D ( P)  LTD.1, which was a case under the 

I nsect icides Act , which has provisions analogous  to Sect ions 25(3)  

and (4)  of the Drugs and Cosm et ics Act , found that  an im portant  r ight  

given to the accused had been rendered ineffect ive on which the 

proceedings could be quashed. The content ion therein that  in the 

absence of the statutory t im e lim it  the shelf life of the sam ple was not  

relevant , was rejected. The Suprem e Court  observed at  paragraphs 11 

and 12 as follows:  

                                                            

1
 (1999) 8 SCC 190 
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“1 1 .  Sub-sect ion (1)  of Sect ion 30 which appears to be relevant  

only prescribes in effect  that  ignorance would be of no defence 

but  that  does not  m ean that  if there are cont ravent ions of other 

m andatory provisions of the Act , the accused have no rem edy. 

Procedure for test ing the sample is prescribed and if it  is 

cont ravened to the prejudice of the accused, he certainly has 

r ight  to seek dism issal of the com plaint . There cannot  be two 

opinions about  that . Then in order to safeguard the r ight  of the 

accused to have the sam ple tested from  Cent ral I nsect icides 

Laboratory, it  is incum bent  on the prosecut ion to file the 

com plaint  expedit iously so that  the r ight  of the accused is not  

lost . I n the present  case, by the t im e the respondents were 

asked to appear before the Court , expiry date of the insect icide 

was already over and sending of sample to the Cent ral 

I nsect icides Laboratory at  that  late stage would be of no 

consequence. This issue is no longer res integra.  I n State of 

Punjab v. Nat ional Organic Chem ical I ndust r ies Ltd.  [ (1996)  11 

SCC 613]  this Court  in somewhat  sim ilar circumstances said 

that  the procedure laid down under Sect ion 24 of the Act  

deprived the accused to have sam ple tested by the Cent ral 

I nsect icides Laboratory and adduce evidence of the report  so 

given in his defence. This Court  st ressed the need to lodge the 

com plaint  with utm ost  dispatch so that  the accused m ay opt  to 

avail the statutory defence. The Court  held that  the accused 

had been deprived of a valuable r ight  statutorily available to 

him . On this view of the m at ter, the court  did not  allow the 

crim inal complaint  to proceed against  the accused. We have 

cases under the Drugs and Cosmet ics Act , 1940 and the 

Prevent ion of Food Adulterat ion Act , 1954 involving the sam e 

quest ion. I n this connect ion reference be made to decisions of 

this Court  in State of Haryana v. Brij  Lal Mit tal [ (1998)  5 SCC 

343]  under the Drugs and Cosmet ics Act , 1940;  Municipal 

Corporat ion of Delhi v. Ghisa Ram  [ AIR 1967 SC 970] ;  

Chetum al v. State of Madhya Pradesh & Anr .  [ (1981)  3 SCC 

72}  and Calcut ta Municipal Corporat ion v. Pawan Kum ar Saraf, 

[ (1999) ]  2 SCC 400]  all under the Prevent ion of Food 

Adulterat ion Act , 1954.  

 

1 2 .  I t  cannot  be gainsaid, therefore, that  the respondents in 

these appeals have been deprived of their  valuable r ight  to 
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have the sam ple tested from the Cent ral I nsect icides 

Laboratory under sub-  sect ion (4)  of Sect ion 24 of the Act . 

Under sub-sect ion (3)  of Sect ion 24 report  signed by the 

I nsect icide analyst  shall be evidence of the facts stated therein 

and shall be conclusive evidence against  the accused only if the 

accused do not , within 28 days of the receipt  of the report , 

not ify in writ ing to the I nsect icides I nspector or the Court  

before which proceedings are pending that  they intend to 

adduce evidence to cont rovert  the report . I n the present  cases 

I nsect icide I nspector was not ified that  the accused intended to 

adduce evidence to cont rovert  the report . By the t ime the 

m at ter reached the court , shelf life of the sample had already 

expired and no purpose would have been served inform ing the 

court  of such an intent ion. The report  of the I nsect icide Analyst  

was, therefore, not  conclusive. A valuable r ight  had been 

conferred on the accused to have the sam ple tested from  the 

Cent ral I nsect icides Laboratory and in the circumstances of the 

case accused have been deprived of that  r ight , thus, 

prejudicing them in their defence.”  

 

I n the light  of the above legal posit ion and also the reasons 

m ent ioned by this Court  in the aforem ent ioned paragraphs,  

the cr im inal pet it ion is allowed and the further proceedings in 

C.C.No.326 of 2002, against  the pet it ioners, who are A1 to A3,  

on the file of the I I  Addit ional Chief Met ropolitan Magist rate, 

Hyderabad at  Nam pally, are hereby quashed. As a sequel, the 

m iscellaneous pet it ions, if any pending, shall stand closed. 

 

__________ 

T. RAJANI , J 
October 8, 2018 

DSK  


