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      THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 
 

   

CIVIL REVISION PETITION No.1276 of 2018  

 

ORDER:  

 

This Civil Revision Petition, under Artic le 227 of the Constitution of 

Ind ia , is filed  c ha lleng ing the order Dt.18.01.2018 in I.A.No.227 of 2018 in 

O.S.No741 of 2016 passed  by the Chief Judge, City Civil Court, 

Hyderabad , d ismissing the petition filed  seeking leave to file the Written 

Sta tement by setting  aside the forfeiture Order d t. 27.12.2017.  

 

The petitioners herein/ D.1 to D.3 filed  I.A.No.141 and  227 of 2018 

before the tria l Court to reopen the suit and  rec eive the Written Sta tement 

setting  aside the Order d t. 27.12.2017 forfeiting  the right to file written 

sta tement and  the tria l Court passed  Common Order d t. 18.01.2018 in 

both the petitions.  

  

The c ase of Petitioner No.2 herein is tha t the petitioners filed  

I.A.No.3975 of 2017 under Order 7 Rule 11 CPC for rejec tion of p la int, but it 

was d ismissed  on 29.11.2017 and  posted  the suit for filing Written 

Sta tement and  as they c ould  not file the same within the time, their right 

to file written sta tement was forfeited .  The mother of Petitioner No.2 is 

resid ing  a t USA and  his b rother is resid ing  a t Banga lore on ac c ount of his 

emp loyment and  as suc h he was looking a fter the suit.  He fell ill and  was 

advised  to take bed  rest and  as suc h he c ould  not c ontrac t his c ounsel 

between 28.11.2017 to 03.01.2018 to instruc t him to p repare written 

sta tement.  Only a fter his rec overy from illness, he visited  the offic e of the 

c ounsel, who informed tha t the Court was p leased  to forfeit the right to 

tile the written sta tement and  rec orded  the evidenc e of Pw.1 and  posted  

the suit for judgment on 09.01.2018.  Therefore, he filed  the above two 
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petitions to reopen the suit and  rec eive the Written Sta tement setting 

aside the forfeiture order d t. 27.12.2017. 

  

Respondents filed  Counter a lleg ing  tha t the petitioner ava iled  

severa l opportunities evena fter exp iry of 90 days as c ontemp la ted  under 

Order 8 Rule 1 CPC and  have delibera tely d ragged  the p roc eed ings in 

the suit for one reason or the other and  now c ame up  with these 

vexa tious app lic a tions only with a  ma la fide intention to squa t on the 

p roperty illega lly and  unlawfully without any lawful entitlement.  The 

app lic a tion to reopen the suit is filed  on 05.01.2018 as per the c opy served  

on his c ounsel on 08.01.2018 a t 12.20 hours.  As per Rule 58 of the Civil 

Rules of Prac tic e, any interloc utory app lic a tion has to be filed  three days 

in advac e before p roc eed ings a re posted  for hearing  and  thus it is in 

vio la tion of rule.  The deponent is neither a  pa rty to the mortgage deed  

nor to the agreement of sa le sought to be relied  upon by defendant No.1 

and  he has no loc us stand i to rep resent the p roc eed ings and  therefore, 

the above petitioners a re liab le to be d ismissed .  It is a lso c ontended  tha t 

summons in the above suit were served  on 22.11.2016 and  Vaka la t was 

filed  by Mr. M.A.Basith on 21.12.2016 and  p reviously, it was pend ing before 

X Add itiona l Chief Judge, City Civil Court, Hyderabad  and  la ter it was 

transferred  to this Court on 26.08.2017 vide  Order d t. 18.08.2017.  After 

exp iry of sta tutory period  of 90 days for filing  Written Sta tement, the 

petitioners have filed  I.A.No.3975 of 2017, but it was d ismissed  on merits on 

29.11.2017 a fter hearing both sides. It is a lso c ontended  tha t the a llega tion 

tha t the petitioner was suffering  from illness is not based  on any materia l 

and  thereby there a re no grounds muc hless suffic ient g round  to reopen 

the suit and  to set aside the forfeiture order d t. 27.12.2017 and  fina lly 

p rayed  for d ismissa l of the petition.  
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The tria l Court, upon hearing both the c ounsel, d ismissed  two 

app lic a tions on the ground  tha t the petitioners d id  not p roduc e any 

p iec e of paper to substantia te his c ontention tha t he was suffering  from ill-

hea lth between 28.11.2017 to 03.01.2018 and  dec lined  the relief in both 

the petitions filed  for reopen of the suit and  to set a ide the forfeiture order 

d t. 27.12.2017. 

 

Aggrieved  by the Order, the p resent Revision is filed  ma inly on the 

ground  tha t fa ilure to file Written Sta tement is only due to pendenc y of 

I.A.No.3975 of 2017 filed  under Order 7 Rule 11 CPC to rejec t the p la int, 

but it was d ismissed  a fter one month and  therea fter the petitioner suffered  

from severe illness, whic h p revented  him from filing  written sta tement 

within the time stipula ted  by the Court, but the Court d id  not take into 

c onsidera tion the fac ts and  c irc umstanc es of the c ase under whic h the 

petitioner c ould  not file written sta tement and  c ommitted  an error in 

d ismissing the petitions.  Fa ilure to file p roof in support of sufferanc e from ill 

hea lth during  28.11.2017 to 03.01.2018 a lone is not a  g round  sinc e the 

respondent d id  not deny the sa id  sufferanc e from ill hea lth by the 

petitioners and  therefore, the tria l Court c ommitted  an error in passing  the 

Orders d t.27.12.2017.       

 

Und isputed ly, the suit summons were served  on the petitioner 

22.11.2016 and  Mr. M.A. Basitha , Advoc a te appeared  by filing  Vaka la t on 

21.12.2016.  But, c onveniently he filed  I.A.No.3975 of 2017 under Order 7 

Rule 11 CPC, to rejec t the p la int on va rious grounds. But,  it was, 

admitted ly, d ismissed  by the Court on 29.11.2017.  Ac c ord ing  to Order 8 

Rule 1 CPC, the defendant sha ll within 30 days from the da te of servic e of 

summons on him p resent Written Sta tement of his defenc e, sub jec t to 

p roviso annexed  thereto whic h permits the Court to extend  time beyond  

30 days and  the upper limit is 90 days from the da te of servic e of summons 
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on the defendant. But here in this c ase, summons were served  on 

defendant on 22.11.2016 and  the c ounsel appeared  on 21.12.2016 on 

beha lf of the defendant to defend  the c la im of the respondent herein 

and  only one day was ava ilab le by the da te of appearanc e of  

Mr.Basitha , Advoc a te to file Written Sta tement, in view of Order 8 Rule 1 

CPC, but the tria l Court g ranted  time.  However, I.A. No.3975 of 2017 was 

filed  under Order 7 Rule 11 CPC, but the da te of app lic a tion is not 

d isc losed  in the p resent p roc eed ings.  However, it is an und isputed  fac t 

tha t the petition was d ismissed  on 29.11.2017.  Though summons were 

served  on 22.11.2016 and  appeared  through c ounsel by filing  Vaka la t on 

21.12.2017, the initia l time fixed  for filing  written sta tement was exp ired  one 

day a fter filing  Vaka la t and  90 days permitted  under the p roviso was 

exp ired  before February, but it appears tha t the petitioner fa iled  to file his 

written sta tement, a t la ter point of time and  till 29.11.2017, the petitioner 

d id  not file his written sta tement for no reason, he invented  a  story of 

sufferanc e from ill-hea lth, during  the period  from 28.11.2017 to 03.01.2018 

to seek leave of this Court to file Written Sta tement a fter setting  aside 

forfeiture order d t.27.12.2017.  

 

The only g round  urged  before this Court is sufferanc e from ill-hea lth, 

but this fac t was not substantia ted  by any materia l though he a lleged ly 

suffered  from ill hea lth for more than a  month.  When he suffered  from ill 

hea lth, whic h p revented  him to meet the c ounsel to g ive instruc tions to 

p repare written sta tement, he might have undergone trea tment for suc h 

a  p rolonged  period , but he d id  not p roduc e any iota  of evidenc e in 

support of his c ontention.  Even otherwise, the time a llowed  under Order 8 

Rule 1 CPC and  the p roviso thereto exp ired  long p rior to passing an Order 

forfeiting  the right to file written sta tement under Order 8 Rule 10 CPC, but 

the Court has no  power to grant time beyond  90 days.  
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If the petitioner intends to file Written Sta tement, he c an file written 

sta tement under Order 8 Rule 1 read  with Rule 10 CPC, while  seeking relief 

to set aside the Order forfeiting  the right to file written sta tement, but 

instead  of filing  suc h app lic a tion under Order 8 Rule 10 CPC, the p resent 

petitions were filed  under Sec tion 151 CPC to reopen the suit and  to set 

aside the forfeiture order.   

 

In a  judgment in S.V.Krishna Reddy v S.Mariam Bee and others1, this 

Court in simila r situa tion held  tha t petition for two reliefs is not 

ma inta inab le. 

In the fac ts of the above dec ision, the petition under Order 1, Rule 

10(4), Order 6, Rule 17 of CPC and  Rule 28 of A.P. Civil Rules of Prac tic e 

was filed , dea ling  with respondents whom petitioner seeks to imp lead  as 

nec essary pa rties for ad jud ic a tion of a ll questions rela ting  to sa le of 

p roperty by 1st respondent and  sought amendment of the p la int 

imp lead ing defendants 2 to 4. So as to jo in them as parties to the 

exec ution a long with 1st defendant, introduc ing new c ause of ac tion 

whic h amendment c an be sought only on separa te app lic a tion under 

Order 6, Rule 17 of CPC. 

  

A simila r question c ame up  before this Court on Massarath 

Yasmeen v. Mohammed Azeemuddin and another2 wherein this Court 

d isc ussed  the sc ope of separa te app lic a tion for eac h d istinc t p rayer and  

the Court held  tha t if relief is separa te and  d istinc t, two separa te 

app lic a tions be filed  under Rule 55. When one relief is anc illa ry to ma in 

relief or interc onnec ted  to ma in relief, two p rayers c an be asked  for, in 

one petition. Even if two separa te app lic a tions a re nec essary Court may 

d irec t pa rty to file two app lic a tions and the Court c annot d ismiss the 

petition on suc h tec hnic a l g round . 

                                                 
1 1993(3) ALT page 44 
2 2011 (6) ALT 202 
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In S. Sekhar Babu v. Y. Ramakrishna Reddy and another3 this Court 

held  tha t separa te app lic a tions for d istinc t p rayers a re manda tory unless 

the reliefs a re c onsequentia l and  an app lic a tion to set aside ex parte  

dec ree is not ma inta inab le with two p rayers i.e one for c ondona tion of 

delay in filing  the sa id  app lic a tion and  the other to set aside the ex pa rte 

dec ree, as they a re two d istinc t p rayers, two app lic a tions be filed  under 

Rule 55 of the Rules. The Court further held  tha t, when only one 

app lic a tion made with p rayers to c ondone delay and  set aside ex pa rte 

dec ree without filing  separa te app lic a tion for c ondona tion delay, unless 

delay is c ondoned , petition for setting  aside of ex pa rte dec ree c annot 

be enterta ined . Both a re d istinc t reliefs. Filing  of one app lic a tion is 

c ontra ry to Rule 55 of the Rules and  a llowing of one app lic a tion made by 

defendants by Court below is erroneous and  suc h an  order passed  by 

Tria l Court by misapp lying  the law la id  down by High Court in a  dec ision 

and  without keep ing in view Rule 55 of the Rules. 

 

Even assuming for a  moment tha t the petitioner is entitled  to c la im 

two reliefs in one petition, by app lying  the p rinc ip le la id  down in Kavali 

Narayana and others v. Kavali Chennamma4, there a re c erta in restric tions 

in exerc ise of power to grant of leave to file written sta tement, though, the 

dec ree passed  under Order VIII Rule 10 CPC is an ex parte  dec ree within 

the meaning of Order IX Rule 13 CPC.  

 

Learned  c ounsel for the respondent ma inly relied  on the full benc h 

judgment of the Apex Court reported  in New India Assuranc e Co. Ltd v. 

Hilli Multipurpose Cold Storage Pvt Ltd 5, wherein the Apex Court in 

pa ragraph 16 of the judgment held  tha t under Order VIII Rule 1 of C.P.C, 

there is a  leg isla tive manda te tha t written sta tement of defenc e is to be 

filed  within 30 days. However, if there is a  fa ilure to file suc h written 

                                                 
3 2008 (1) ALT 475 
4 2005 (1) ALD 672 
5 2013 AIR (SC) 86 
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sta tement within the stipula ted  time, the Court c an a t the most extend  

further period  of 60 days and  no more. Under the Consumer Protec tion 

Ac t, the leg isla tive intent is not to g ive 90 days of time but only maximum 

45 days for filing  the version of the opposite pa rty. Therefore the a foresa id  

manda te is required  to be stric tly adhered  to. 

 

In view of the law dec la red  by the Apex Court referred  above, the 

Court has to rec ord  reasons for grant leave, but in the p resent c ase, the 

tria l Court rec orded  a  reason tha t the petitioner fa iled  to show suffic ient 

g round  for his ill hea lth for a  period  from 28.11.2017 to 03.01.2018 by 

p roduc ing any evidenc e.  Therefore, g rant of leave in a  most routine 

manner on being asked  by the petitioner is impermissib le under law. Thus, 

the tria l Court d ismissed  the petition stric tly adhering to the p rinc ip le la id  

down by the Apex Court, whic h I referred  in the ea rlier pa ras.  Therefore, 

the petitioner is not entitled  to c la im leave to file written sta tement when 

his right to file written sta tement was forfeited  by exerc ising  power under 

Order 8 Rule 10 CPC.  Therefore, the Order passed  by the tria l Court is in 

ac c ordanc e with law and  the same view is expressed  by the Apex Court 

in Sami Ateeq Ahmed v Mohammed Rafiq  Khan6.  

 

In view of the law dec la red  by the Apex Court, fo llowed  by this 

Court, the petitioner is d isentitle to ask the relief under sec tion 151 or under 

Order 8 Rule 10 CPC to set aside the Order of forfeiture to file Written 

sta tement.  

 

In view of my forgoing d isc ussion, I find  no illega lity in the order 

passed  by the tria l Court while exerc ising power under Artic le 227 of the 

Constitution of Ind ia , sinc e the power of this Court is limited , whic h is 

supervisory in na ture, and  when the Court passed  reasoned  Order within 

its jurisd ic tion limits, this Court c annot interfere with the find ings of the 

                                                 
6 2016 6 ALD page 140 
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Order, while exerc ising  jurisd ic tion under Artic le 227 of the Constitution of 

Ind ia , in view of the law dec la red  by the Apex Court in rec ent judgement 

in Raj Kumar Bhatia v Subhash Chandra Bhatia7.  

 

In Sadhana Lodh vs National Insuranc e Company Ltd8, the Apex 

Court held  tha t the supervisory jurisd ic tion c onferred  on the High Courts 

under Artic le 227 of the Constitution is c onfined  only to see whether an 

inferior c ourt or Tribuna l has p roc eeded  within its pa rameters and  not to 

c orrec t an error apparent on the fac e of the rec ord , muc h less of an error 

of law. In exerc ising  the supervisory power under Artic le 227 of the 

Constitution, the High Court does not ac t as an Appella te Court or the 

Tribuna l. It is a lso not permissib le to a  High Court on a  petition filed  under 

Artic le 227 of the Constitution to review or re-weigh the evidenc e upon 

whic h the inferior c ourt or Tribuna l purports to have passed  the order.   

  

In view of the law dec la red  in c a tena  of judgments referred  

above, this Court c annot interfere with find ings rec orded  by the tria l Court 

to reverse or set aside the forfeiture order. Henc e, the Order Dt. 27.12.2017 

passed  by the tria l Court is hereby c onfirmed  having found  no illega lity in 

the order warranting interferenc e of this Court while exerc ising  power 

under Artic le 227 of the Constitution of Ind ia .  

 

Ac c ord ing ly, this Civil Revision Petition is d ismissed  a t the stage of 

admission.   

  

        Misc ellaneous Petition, if any pend ing, in this c ase, sha ll stand  

d ismissed . 

 

                           

________________________________________ 

                                                   M. SATYANARAYANA MURTHY, J  
Date:   26-02-2018 

eha 

                                                 
7 2018(2) SCC 87 FB  
8 2003 3 SCC 524  
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HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

C.R.P. No.1276 of 2018 

     Dt .  26-02-2018 
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