
  

HONOURABLE SRI JUSTICE P. KESHAVA RAO 

WRIT PETITION No. 438 of 2006 

ORDER:  

 

 The p rayer sought in this writ petition is as fo llows: 

 “ To issue a  writ, order or d irec tion, more in the na ture of 

writ of mandamus dec la ring  the letter da ted  17.08.1999 

(Annexure-K) issued  by the respondent–bank as illega l, 

a rb itra ry, and  unc onstitutiona l and  c onsequently dec la re the 

same as void , ab  initio , null and  void  and  non est in the eye 

of law by hold ing  tha t the respondent-bank is under an 

ob liga tion to pay the amount of Rs.60,00,000/ - with interest 

thereon, as per law, by duly enc ashing the bank guarantee 

exec uted  by the sa id  bank in favour of the writ petitioner.”  

 

 The fac ts of the c ase a re tha t M/ s. Hindusthan Magnetic s 

Limited , Hyderabad  rec eived  two Export Promotion Cap ita l Goods 

(for short ‘EPCG’ ) lic enc e da ted  23.04.1990 and  16.04.1991 

respec tively for Cost Insuranc e Freight (for short ‘FOB’ ) va lue of 

Rs.2,61,56,137/ - under the c onc essiona l ra te of c ustoms duty of 25% 

as per pa ra  197 of the Import Polic y 1990-93.  The lic ensee was 

under an ob liga tion to export Aud io Cassettes U-Matic  Cassettes 

and  Med ia  for c omputer tapes for an FOB va lue of Rs.10,45,4,328/ - 

within a  period  of four years from the da te of first import.  The 

lic ensee i.e. M/ s. Hindusthan Magnetic s Limited  exec uted  two bank 

guarantees to sa feguard  the revenue of the c ustoms a t the time of 

ob ta ining the lic enses.  As fa r as the bank guarantee da ted  

11.05.1991 for Rs.60 lakhs from the respondent-bank is c onc erned , it 

is extended  up  to 11.05.19096 with an undertaking  whic h is as 

under: 
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“ Tha t the surety (M/ s. Allahabad  Bank) do hereby expressly 

and  irrevoc ab ly undertake, indemnity and  guarantee to the 

Government tha t if the exporter (M/ s. Hindusthan Magnetic s 

Ltd .) fa ils to perform the whole or pa rt of the export 

ob liga tions under the terms and  c ond itions la id  down in the 

a foresa id  notific a tion issued  by the Ministry of Financ e, 

Government of Ind ia , the Import and  Export Polic y, 1990-93 

(Vol.I) and  the Handbook of Proc edures, 1990-93 (Vol.I) issued  

by the Chief Controller of Imports and  Exports (now c a lled  

Direc tor Genera l of Foreign Trade (DGFT) ) the terms and  

c ond itions spec ified  in the lic enc e to import equipment for 

manufac ture of Aud io Video, U-matiac  and  Computer 

magnetic  tapes and  c assettes as a lso inc lud ing the 

c ond itions spec ified  in the Bond / BG or if the Importer (M/ s. 

Hindusthan Magnetic  Ltd .) is not ab le to furnish any 

information required  by the Chief Controller of Imports  and  

Exports (now c a lled  DGFT) and  under the terms and  

c ond itions of the lic enc e to import equipment for 

manufac ture of aud io, video, U-matic  and  c omputer 

magnetic  tapes and  c assettes or under the p rovisions of the 

Imports and  Exports (Control) Ac t, 1947, or Rules (now c a lled  

Foreign Trade (Development & Regula tion Ac t, 1992 or Rules 

(FT(D&R) framed  thereunder, or if there is any other fa ilure of 

any kind  wha tsoever, on the part of the Importer (M/ s. 

Hindusthan Magnetic  Ltd .) for whic h the dec ision of the 

Government sha ll be fina l and  the SURETY (M/ s. Allahabad  

Bank) sha ll, /  w ithout referenc e to the Importer (M/ s. 

Hindusthan Magnetic  Ltd .) on the written demand  of the 

Government pay to the Government or to any offic er so 

authorized  by the Government, the sum of Rs.60.00 lakhs only. 

(The full amount of duty equa l to the d ifferenc e between the 

norma l ra te of c ustoms duty and  the c onc essiona l ra te of 

c ustoms duty). 

Tha t, notwithstand ing any right the Government may have 

d irec tly aga inst the Importer (M/ s. Hindusthan Magnetic  Ltd .) 

or notwithstand ing any d ispute ra ised  by the Importer ((M/ s. 

Hindusthan Magnetic  Ltd .) in any form, the Government’ s 

written demand  to the SURETY M/ s. Allahabad  bank sha ll 

sta te nec essary deta ils tha t the payment is demanded  by the 

Government from the surety under the a foresa id  terms and  

c ond itions of the Notific a tiion/ Polic y issued  by the 

Government of Ind ia  and  the Chief Controller of Imports and  

Exports, (now c a lled  DGFT) and  under the terms and  

c ond itions of the lic enc e to import equipment for 

manufac ture of aud io, video, U-matic  and  c omputer  

magnetic  tapes and  c assettes as a lso inc lud ing  the terms 

spec ified  hereinabove bond / BG, and  suc h demand  by the 

Government sha ll be fina l, and  b ind ing upon the surety (M/ s. 

Allahabad  Bank). 

Tha t the surety sha ll not be d isc harged  or released  from the 

undertaking and  the Surety Bond  by any a rrangement, 

va ria tion between the Government and  the Importer ((M/ s. 
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Hindusthan Magnetic  Ltd .), any indulgenc e to the Importer 

((M/ s. Hindusthan Magnetic  Ltd .) by the Government with or 

without the c onsent or knowledge or any a ltera tion in the 

ob liga tion on the importer ((M/ s. Hindusthan Magnetic  Ltd .) 

or any forbearanc e, whether as to the payment, time, 

performanc e or otherwise wha tsoever without a ffec ting  any 

manner the ob liga tion of the surety (M/ s. Allahabad  Bank) 

hereinunder. 

Tha t this Indemnity-c um-Guarantee Bond  exec uted  by the 

SURETY (M/ s. Allahabad  Bank) sha ll rema in va lid  and  in full 

forc e until a ll the ob liga tions under the a foresa id  Notific a tion 

of the Government of Ind ia , da ted  3rd  May, 1990, the Import 

& Export Polic y, 1990-93 (Vol.I) and  the Handbook of 

Proc edures, 1990-93 (Vol.I) issued  by the Chief Controller of 

Imports and  Exports (now DGFT), the terms and  c ond itions of 

the lic enc e to import equipment for manufac ture of aud io, 

video, U-matic  and  c omputer magnetic  tapes and  c assettes 

as a lso inc lud ing  the c ond itions spec ified  in the Bond / BG, a re 

a ll duly c omp leted  to the full and  fina l sa tisfac tion of the 

Government. 

Tha t, the Indemnity-c um-Surety Bond  exec uted  by the 

Importer ((M/ s. Hindusthan Magnetic  Ltd .) and  the Surety 

(M/ s. Allahabad  Bank) sha ll be c ontinuing  indemnity and  a  

c ontinuing guarantee and  sha ll not be d isc harged  by any 

c hange in the c onstitution of the Importer ((M/ s. Hindusthan 

Magnetic  Ltd .) or the Surety (M/ s. Allahabad  Bank).  It is 

further indemnified  by the Government under this Bond  sha ll 

be made within seven days from the rec eip t of the written 

demand  of the Government or any offic er authorized  by the 

Government.   

Tha t this Indemnity-c um-Surety Bond  is exec uted  by the 

above named parties in the pub lic  interest. 

Tha t the above Bond  sha ll rema in in forc e till a ll the 

ob liga tions of the Importer and  the Surety a re fulfilled  to the 

full and  fina l sa tisfac tion of the Government spec ified  above, 

and  tha t suc h sa tisfac tion is c ommunic a ted  to the Surety 

(M/ s. Allahabad  Bank). 

Tha t, the Surety (M/ s. Allahabad  Bank) hereby agrees to 

renew/ extend  the guarantee period  a t instanc e of the 

importer ((M/ s. Hindusthan Magnetic  Ltd .) p rovided  the 

importer c omp lies whic h sa tisfied  the usua l terms and  

c ond itions of the bank for renewing/ extend ing the 

guarantee.”   

 

The ma in issue urged  in the p resent writ petition is the 

honouring  of bank guarantee exec uted  by the respondent-bank in 

favour of the then Chief Controller of Imports and  Exports, a t 
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present c a lled  as Direc tor Genera l of Foreign Trade (for short 

‘DGFT’ ).  It is sta ted  tha t the first bank guarantee was forfeited  by 

Punjab  and  Sindh Bank based  on the forfeiture order g iven by the 

petitioner.  As fa r as the respondent-bank is c onc erned , a fter the 

forfeiture order of the DGFT da ted  27.09.1995, it was c ommunic a ted  

to the respondent-bank, but the bank d id  not forfeit the bank 

guarantee and  d id  not pay the amount of bank guarantee va lue 

to the DGFT.  In those c irc umstanc es, a  reminder was issued  on 

29.12.1995, but the same was not honoured  and  no amounts were 

pa id  to the DGFT.  In rep ly, the respondent bank has addressed  a  

letter da ted  17.8.1999 to the petitioner sta ting  tha t forfeiture of the 

bank guarantee was time ba rred .  Aggrieved  by the same, the 

p resent writ petition is filed . 

 Per c ontra , though the writ petition is filed  in the year 2006, no 

c ounter-a ffidavit has been filed  on beha lf of the respondent bank.  

However, the lea rned  c ounsel for the respondent-bank would  

c ontend  tha t the bank guarantee invoked  by the petitioner was 

time barred  sinc e by the time the petitioner invoked  the bank 

guarantee through letter/ notic e da ted  29.07.1999, the va lid ity of 

the bank guarantee got exp ired .  Henc e, the demand  made by 

the petitioner for forfeiture of the bank guarantee is not 

ma inta inab le.  The lea rned  c ounsel a lso b rought to the notic e of 

the Court the letter da ted  17.08.1999 addressed  by the respondent 

bank to the petitioner sta ting  tha t Clause 14 on page 6 of 

Guarantee doc uments da ted  11.05.1991 and  the extension letter 

da ted  10.10.1996 c lea rly sta tes tha t ‘ in liab ility under the c ap tioned  

guarantee is restric ted  to Rs.60.00 lac s sha ll rema in in forc e until 11th 
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May, 1999.  Unless a  suit or ac tion to enforc e your c la im under the 

guarantee is filed  aga inst us on or before the 11th May,1999, a ll your 

rights under the sa id  guarantees sha ll be forfeited  and  we sha ll be 

released  and  d isc harged  from a ll liab ilities thereunder.’   Therefore, 

sinc e the bank guarantee is invoked  a fter the exp iry da te, the 

demand  made by the petitioner is not ma inta inab le.  Therefore, 

there a re no merits in the writ petition and  the same is liab le to be 

d ismissed .   

 To support his c ontention, the lea rned  c ounsel for the 

petitioner relied  on the following c ita tions: 

i) M/ S. HYDERABAD COMMERCIALS v. INDIAN BANK AND 

OTHERS1. 

     Perusa l of the sa id  judgment, it is apparent tha t it is not 

app lic ab le to the fac ts of the  p resent c ase as the issue therein is 

unauthorized  transfer of huge amount buy a  Na tiona lised  Bank 

from the ac c ount of one c ustomer to another c ustomer.   

ii) ABL INTERNATIONAL LTD. AND ANOTHER v. EXPORT 

CREDITGUARANTEE CORPORATION OF INDIA LTD. AND 

OTHERS2. 

     A perusa l of the sa id  judgment would  revea l tha t the 

d ispute a rose therein was with regard  to the ma inta inab ility of 

writ petition when d isputed  questions of fac t a re involved  and  

the p rinc ip le of app lic ab ility of Artic le 14 of Contrac tua l dea lings 

                                                            

1 AIR 1991 SC page 247  

2 (2004) 3 SCC 353  
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of the Sta te and  etc .  Therefore, it is not app lic ab le to the fac ts 

of the p resent c ase. 

iii) ZONAL MANAGER, CENTRAL BANK OF INDIA v. DEVI ISPAT 

LIMITED AND OTHERS3. 

    The issue involved  in the sa id  judgment is the sc ope of 

jud ic ia l review/ interferenc e in c ontrac tua l ma tters when a  pub lic  

sec tor bank d isc harg ing the pub lic  func tions and  having sta tus 

of “ Sta te” , desp ite c lea ranc e of its outstand ing dues in entirety 

by borrower, fa iled  to return la tter’ s title deeds.  Therefore, this 

dec ision is a lso not app lic ab le to the fac ts of the p resent c ase. 

      On the other hand , the lea rned  c ounsel for the 

respondent-bank ra ised  a  p reliminary ob jec tion with regard  to 

the ma inta inab ility of the writ petition regard ing the 

enforc ement of the c ontrac tua l ob liga tion in the form of a  bank 

guarantee sinc e the invoc a tion of the bank guarantee involved  

d isputed  questions of fac t rela ting  to issuanc e of the letters and  

interp reta tion of the same on invoking the bank guarantee. 

      To support his c ontention, he relied  on an order passed  by 

this Court in W.P.No.22344/ 2006 da ted  31.10.2014.  The p rayer 

sought in the above sa id  writ petition is assa iling  the ac tion of the 

first respondent-Canara  Bank in not making  payment of 

rema ining amount under the bank guarantee to a  tune of 

Rs.54,56,750/ - as illega l, a rb itra ry and  aga inst the terms of the 

bank guarantee No.2657BG:130 2003 da ted  8.9.2003 and  a  

                                                            

3 (2010) 11 SCC 186  
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further d irec tion to the first respondent bank to honour the sa id  

bank guarantee.  In the sa id  judgment, this Court was p leased  to 

c onsider the va rious judgments  of this Court and  the  Apex 

Court and  p leased  to held  tha t the na ture of the c ontroversy 

involved  and  keep ing in view the pendenc y of the c ivil litiga tion 

between the pa rties, held  tha t the writ petition is not 

ma inta inab le as the petitioners fa iled  to make out a  c ase 

warranting  the interferenc e of this Court under Artic le 226 of the 

Constitution of Ind ia . 

       Perusa l of the a ffidavit and  the materia l enc losed  to the 

writ petition and  a fter hearing  the a rguments of both the 

c ounsel, the und isputed  fac ts a re tha t M/ s. Hindusthan 

Magnetic s Limited  exec uted  bank guarantee to sa feguard  the 

revenue of the c ustoms a t the time of ob ta ining  the EPCG 

lic enc es whic h was va lid  up  to 11.05.1999 as mentioned  in the 

a ffidavit and  a lso as per the undertaking g iven by the 

respondent-bank tha t M/ s. Allahabad  Bank hereby agrees to 

renew/ extend  the guarantee period  a t the instanc e of the 

importer (M/ s Hindusthan Magnetic s Limited ) p rovided  the 

importer c omp lies and  sa tisfies the usua l terms and  c ond itions of 

the bank for renewing/ extend ing the bank guarantee.  As the 

sa id  M/ s. Hindusthan Limited  c ould  not fulfill the E.O. up  to 

31.12.1987, the petitioner issued  orders of forfeiture of the bank 

guarantee on 29.07.199 to the respondent bank, but the 

respondent bank through a  letter da ted  17.08.1989 intima ted  the 

petitioner tha t the forfeiture of the bank guarantee was time 

barred . 
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       A perusa l of the undertaking  would  revea l tha t the bank 

guarantee was exec uted  by M/ s. Hindusthan Priva te Limited  in 

favour of the petitioner to sa feguard  the revenue of the c ustoms 

a t the time of ob ta ining  the EPCG lic enses and  the respondent 

bank as surety  expressly and  irrevoc ab ly undertaking, indemnify 

and  guarantee to the government if the exporter fa ils to perform 

the whole or pa rt of the export ob liga tions under the terms and  

c ond itions la id  down in the notific a tion, without referenc e to the 

importer on the written demand  of the government pay to the 

government or to any offic er so authorized  by the government 

the sum of Rs.60 lakhs (Bank Guarantee amount).  Admitted ly, 

M/ s. Hindusthan Magnetic  Ltd ., has not renewed / extended  the 

bank guarantee period  beyond  11.05.1999.  Further, by the time 

the petitioner ordered  forfeiture of the bank guarantee and  

addressed  letter da ted  29.07.1999 to the respondent-bank, the 

bank guarantee period  a lready exp ired  on 11.05.1999 itself.  

Therefore, the question of demand  of bank guarantee amount 

of Rs.60 lakhs to the petitioner does not a rise.  Tha t apart with 

regard  to the ma inta inab ility of the writ petition on the aspec t of 

d isputed  questions of fac t for revoc a tion of bank guarantee and  

the interp reta tion of the terms and  c ond itions, this Court c annot 

go into and  apprec ia te the same by invoking the extraord ina ry 

jurisd ic tion of this Court under Artic le 226 of the Constitution of 

the Ind ia .  As suc h, in the p resent fac ts and  c irc umstanc es of the 

c ase, this Court feels tha t no p rima  fac ie c ase is made out by 

the petitioner seeking interferenc e of this Court in exerc ise of its 
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power of jud ic ia l review.   As suc h, there a re no merits in the writ 

petition and  the same is liab le to be d ismissed .   

 Ac c ord ing ly, the writ petition is d ismissed . There sha ll be no 

order as to c osts.   

 Misc ellaneous petitions, if any, pend ing  in this writ petition 

sha ll stand  c losed .  

__________________ 

P. KESHAVA RAO,J 

Date:17.4.2018 

c c m 
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