
 

THE HON' BLE SRI  JUSTI CE M.SATYANARAYANA MURTHY 
 

 

CI VI L REVI SI ON PETI TI ON No . 1 1 0 5  OF 2 0 1 8  

 

ORDER:  

 

 This civil revision pet it ion is filed under Sect ion 115 of the 

Code of Civil Procedure ( for short , 'C.P.C.')  challenging the order 

dated 29-11-2017 in E.A.No. 214 of 2017 in E.P.No. 86 of 2017 

in O.S.No. 198 of 2016 on the file of the Court  of Principal Junior 

Civil Judge at  Kothagudem  ( for short , ' the Court  below') , 

whereby the Court  below dism issed the abovem ent ioned E.A. 

filed by the pet it ioner under Order XXI  Rule 26 of C.P.C. for 

grant  of stay of execut ion proceedings pending disposal of the 

pet it ions under Sect ion 5 of the Lim itat ion Act , 1963 ( for short , 

'the Act ') , and under Order I X Rule 13 of C.P.C. filed by her in 

the above suit .   

2. I t  is the case of the pet it ioner that  as she was suffer ing 

from  serious health problem s, she could not  at tend the Court  

below and therefore suffered an ex parte decree and filed an 

applicat ion under Order I X Rule 13 of C.P.C. along with 

applicat ion under Sect ion 5 of the Act  to set  aside the ex parte 

decree after condoning the delay and that  she filed E.A.No. 214 

of 2017 for stay of proceedings in E.P.No. 86 of 2017 during 

pendency of the above applicat ions on the ground that  she got  

good grounds to succeed in the m ain suit .   

3. The Court  below dism issed the E.A. assigning its own 

reasons and the sam e is now challenged before this Court  on 

various grounds.   
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4. During hearing, learned counsel for the pet it ioner would 

contend that  when the applicat ion filed under Order I X Rule 13 

of C.P.C. along with applicat ion under Sect ion 5 of the Act  is 

pending, the Court  below can exercise power under Order XXI  

Rule 26 of C.P.C. and grant  stay for a lim ited period and placed 

reliance on V.Div ak ar a Rao  an d  o t h er s Vs. V.Sr in iv asa Rao
1  

in support  of his content ion.   

5. Per cont ra,  learned counsel for the respondent  would 

contend that  the pet it ioner is about  to ret ire from  her service 

and if the pet it ioner is allowed to ret ire from  service on at taining 

the age of superannuat ion, it  is difficult  for the respondent  to 

recover the am ount  due under the decree.   

6. As per the pr inciple laid down in the above judgm ent , the 

Court  can grant  inter im  stay for a lim ited period enabling the 

party who filed pet it ion to set  aside ex parte decree and while 

exercising power under Sect ion 115 of C.P.C., the obligat ion of 

the Court  is to protect  the interests of both part ies.  

7. Keeping in view the above principle, there shall be stay of 

all proceedings in E.P.No. 86 of 2017 in O.S.No. 198 of 2016 on 

the file of the Court  below for a period of six m onths from  today 

subject  to the pet it ioner furnishing security of im m ovable 

property or bank guarantee for the decretal am ount  within a 

week from  today.  Meanwhile, the Court  below is directed to 

dispose of the applicat ions filed under Order I X Rule 13 of C.P.C. 

and Sect ion 5 of the Act  in accordance with law.  I n the event  of 
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failure to com ply with the condit ion, the stay granted shall 

autom at ically stand vacated.     

8. Subject  to the above, the civil revision pet it ion is disposed 

of.  Pending m iscellaneous pet it ions if any shall stand closed in 

consequence.   

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

M.SATYANARAYANA MURTHY, J. 

06-04-2018. 

JSK 


