
THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 
  

CIVIL MISCELLEANEIOUS APPEAL No.130 of 2018  

 

JUDGMENT:  

 

This Civil Misc ellaneous Appea l under Order XLIII Rule 1 of CPC is 

filed  questioning  the Order d t. 09.01.2008 in I.A.No.1926 of 2017 in 

A.S.No.189 of 2017 passed  by IV Add itiona l Distric t Judge, Kakinada , 

a llowing an app lic a tion filed  under Order 39 Rules 1 and  2 CPC granting 

tempora ry injunc tion during  pendenc y of the appea l. 

 

It is the c ase of the respondent herein/ p la intiff is tha t he is the 

c ousin of the petitioners herein and  c la iming right over the sc hedule 

p roperty by virtue of the Will d t. 12.12.2012 exec uted  by  Subbayamma 

i.e., g rand  mother of both petitioners and  respondents, in their favour, 

whic h is marked  as Ex.A.1 before the tria l Court and  in pursuanc e of 

testamenta ry d ispossesion, he is c ontinuing in possession and  enjoyment 

of the p roperty and  to substantia te his possession, he p roduc ed  severa l 

doc uments before the Court below. It is a lso c ontended  tha t the 

petitioners herein a re trying  to interfere with his peac eful possession and  

enjoyment of the sc hedule p roperty and  p rayed  for interim injunc tion. 

 

The petitioners herein c ontended  tha t they a re a lone in 

possession and  enjoyment of the p roperty and  c ultiva ting  the land  in 

their own right being 50% shareholder in view of the d ismissa l of the suit 

No.227 of 2014 and  therefore, the p la intiff is not entitled  to c la im 

tempora ry injunc tion aga inst c o-sharers and  p rayed  for d ismissa l of the 

petition setting  aside the Order passed  by the Appella te Court in 

I.A.No.1926 of 2017. 

  

During hearing , Sri N. Siva  Reddy, lea rned  c ounsel for the 

petitioners/ defendants c ontended  tha t those doc uments were c rea ted  

subsequent to ob ta ining tempora ry injunc tion and  pa ttadar passbook 
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was ob ta ined  by him, aga inst whic h they filed  an appea l before 

Revenue Divisiona l Offic er, Kakinada , and  the same was d ismissed , 

c ha lleng ing the same, they filed  revision and it is pend ing for 

c onsidera tion.  

 

It is a lso c ontended  tha t a fter d ismissa l of the suit by the tria l 

Court, the petitioners herein a re a lone c ultiva ting  the p roperty in their 

own right and  thereby the Order passed  by the Appella te Court is 

erroneous and  p rayed  to set aside the Order passed  by the Appella te 

Court in I.A.No.1926 of 2017.  

 

Sri M. Ba lasubrahmanyam, lea rned  c ounsel for the respondent 

herein/ p la intiff c ontended  tha t the tria l Court g ranted  interim injunc tion, 

whic h was in forc e during  the pendenc y of the suit, and  c onsequent 

upon d ismissa l of the suit, the tempora ry injunc tion is marged  with the 

ma in judgment and  the doc uments p roduc ed  by him before the tria l 

Court a re suffic e to hold  tha t he is in possession and enjoyment of the 

p roperty in his own right and  when the interim injunc tion was in forc e 

during  pendenc y of the suit, he is entitled  to c la im tempora ry injunc tion 

in the appea l, sinc e the appea l is c ontinua tion of ma in suit and  p rayed  

for d ismissa l of the appea l.  

 

It is an und isputed  fac t tha t the respondent herein/ p la intiff 

ob ta ined  tempora ry injunc tion aga inst the petitioners herein on the da te 

of filing  of suit, whic h was inforc e till d ismissa l of the suit  by Judgment d t. 

04.12.2017, where the tria l Court d isbelieved  Ex.A.1-Will set up  by these 

petitioners.  Now the appea l is pend ing before IV Add itiona l Distric t 

Judge, Kakinada  and  a long with the appea l, the p la intiff filed  an 

app lic a tion for g rant of tempora ry injunc tion and  the sa id  Court while 

granting  stay held  tha t Exs. A.1 to A.21 a re suffic e to c onc lude tha t the 
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respondent herein/ p la intiff is in possession and  enjoyment of the 

p roperty.  

 

Nodoub t, when the respondent ob ta ined  interim injunc tion, whic h 

was in forc e during pendenc y of the suit, he is entitled  to c la im 

tempora ry injunc tion even in the appea l sinc e appea l is c ontinua tion of 

suit and  whether those doc uments were c rea ted  subsequent to filing  of 

the suit or not is a  question to be dec ided  only during  tria l, but as on 

today, the materia l p roduc ed  before the c ourt p rima  fac ie tha t both a re 

paying  taxes to the sc hedule p roperty, vide Exs. A.4, A.8 to A.19 and  

Ex.B.1.  But a t this stage, it is d iffic ult to dec ide the c orrec tness of those 

tax rec eip ts in the p resent misc ellaneous appea l.  When the sub jec t 

ma tter of the p roperty is an agric ultura l land , the best evidenc e is 

Adanga ls ma inta ined  by the VRO to estab lish their possession.  The 

petitioners herein only p roduc ed  two doc uments Exs. B.1 and  B.2 i.e ., 

Bunc h of Tax Rec eip ts and  a ttested  Med ic a l Rec ord  perta ining to Narla  

Subbayamma, the testa trix.  But Exs. A.5 to A.7 a re the adanga ls for the 

fasa li 1423 d t. 24.08.2014 c linc hes the issue and  to estab lish tha t the 

respondent/ p la intiff is in  prima  fac ie  possession and  enjoyment of the 

p roperty in d ispute.  Therefore, the Appella te Court on believing  the 

possession as on the da te of filing  the suit and  appea l based  on Exs. A.1 

to 21 c onc luded  tha t prima fac ie  c ase is in favour of the 

respondent/ p la intiff and  he will suffer irreparab le loss and  injury if no 

injunc tion is g ranted  in his favour and  ba lanc e of c onvenienc e is a lso in 

his favour for the reason tha t the petitioners herein d id  not p roduc e any 

materia l to estab lish their possession though they a re c la iming to be in 

possession of the p roperty, and  apart from tha t the tempora ry injunc tion 

was in forc e in favour of the p la intiff during pendenc y of the suit and  

appea l is c ontinua tion of the suit.  Therefore, the Order passed  by the 

Appella te Court does not c a ll for any interferenc e of this Court, while 
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exerc ising  power under XLIII Rule 1 CPC and  this Civil Misc ellaneous 

Appea l is liab le to be d ismissed  as it lac ks merit.  

 

Ac c ord ing ly, this Civil Misc ellaneous Appea l is d ismissed .  

  

        Misc ellaneous Petition, if any pend ing, in this c ase, sha ll stand  

d ismissed . 

                           

________________________________________ 

                                               M. SATYANARAYANA MURTHY, J

  
Date:   22-02-2018 

eha 
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HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CMA No.130 of 2018 

 

     Dt .  2 2 - 0 2 - 2 0 1 8  

 

 

 

 

eha 

 

 


