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HON’BLE SRI JUSTICE S.V. BHATT 

 

C.R.P. No.1043 OF 2018 

ORDER: 

     

Heard   Mr.Cha lla  Srinivasa  Reddy for revision petitioner and  

Ms.Nimmagada  Reva thi for respondents. 

  The p la intiff in O.S. No.434 of 2010 in the Court of II Add itiona l 

Junior Civil Judge is the revision petitioner.  The revision petitioner 

filed  suit for perpetua l injunc tion restra ining the respondents herein 

from interfering  with revision petitioner’ s possession and  enjoyment 

of p la int sc hedule p roperty.  The respondents filed  written sta tement 

and  a re c ontesting  the suit.  The suit is posted  for tria l and  the 

evidenc e on p la intiff’ s side is rec orded .  The revision petitioner filed  

I.A. No.793 of 2017 under Order XXIII Rule 1 Sub-Rule 3 of Civil 

Proc edure Code (for short ‘CPC’ ) p raying for withd rawing the suit 

with liberty to file a  fresh suit.  The a ffidavit filed  a long with I.A. 

No.793 of 2017 refers to an inc ident happened  on 20th July,2010 i.e. 

defendants trying  to interfere with the possession and  enjoyment of 

revision petitioner and  reg istra tion of Crime No.104 of 2010 in P.S. 

Choppadand i.  The a ffidavit refers to respondents oc c upying the 

suit land  in the year 2011.  It is further averred  with the c hanged 

c irc umstanc es, the revision petitioner is c ompelled  to seek the 

c omprehensive relief of dec la ra tion of title, together with rec overy 

of possession of p la int sc hedule p roperty.  The p la int a lready filed  

needs amendment and  the efforts of the revision petitioner for 

amendment were unsuc c essful, henc e, p refers to file separa te suit 

for dec la ra tion of title and  rec overy of possession. Therefore, 
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I.A.No.793 of 2017 was filed  with a  p rayer to withd raw the suit by 

granting  liberty to file fresh suit. 

The respondents ob jec t to granting  liberty to file fresh suit, and  

rely on d ismissa l of I.A. No.523 of 2017 filed  by the revision petitioner 

under Order VI Rule 17 of CPC. The examina tion of witnesses is over, 

and  no ground  to grant permission to file a  fresh suit is made out.  

The respondents sta te tha t the revision petitioner c an be permitted  

to withd raw the suit but without leave to file fresh suit.   

The Court below through the order impugned  in the CRP 

rejec ted  the p rayer to grant liberty to file fresh suit.  The Court below 

referred  to the requirements of Order XXIII Rule 1 Sub-Rule 3 c lause 

(b ) and  held  tha t the liberty now sought for is  a  delibera te a ttempt 

of the p la intiff.  The Court below refers to the evidenc e of PWs 1 to 3 

and  tha t the revision petitioner has not mentioned  the reasons for 

filing  fresh suit exc ep t the a llega tions as made in the p la int.   The 

lac k of d iligenc e in pursuing the p resent suit led  to p roc rastina tion of 

the p roc eed ings.  Therefore, it is found  by the lea rned  tria l Judge 

tha t no ground  is made out for g ranting  the liberty. Henc e the 

C.R.P. 

Mr.Srinivasa  Reddy c ontends tha t the tria l Court c ommitted  a  

serious illega lity by refusing  to grant liberty and  the refusa l is c ontra ry 

to the d isc retion c onferred  on a  Court by Order XXIII Rule 1(3). 

 Ac c ord ing to him, the reason for seeking liberty to file fresh suit is 

tha t the revision petitioner has no op tion exc ep t to suffer  the 

a lleged  interferenc e of respondents herein during  the pendenc y of 

the suit, instead  of p roc eed ing with the tria l, for working  out 
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c omprehensive reliefs, liberty to file fresh suit was sought under order 

XXIII Rule 1 (3).   The tria l Court ought not to refer to evidenc e and  

then refuse the liberty to file fresh suit.  Ac c ord ing to him, the order if 

a llowed  to rema in, amounts to shutting  out remedy or relief to a  

litigant without ad jud ic a tion by a  Court of law. Onc e a  suit for 

dec la ra tion of title and  rec overy of possession is filed , a ll the issues 

a re c omprehensively tried  and  no injustic e is oc c asioned  to 

respondents.  He further c ontends tha t the only a rea  the tria l Court 

c ould  have exerc ised  its d isc retion in favour of respondents is to 

impose c osts on the petitioner/ p la intiff while granting  liberty to 

withd raw the suit.  He p rays for setting  aside the order and  grant 

liberty to p la intiff to file fresh suit. 

Ms. Reva thi, on the other hand , c ontends tha t the averments 

in a ffidavit filed  in I.A.No.793 of 2017 a re suffic ient to refuse the 

liberty as the petitioner is very lax in p rosec uting  the suit inasmuc h as 

the petitioner refers to a lleged  d ispossession in 2011.  After indulg ing 

in luxury litiga tion for seven years, now app lic a tion is filed  for 

withd rawing the suit and  liberty to file fresh suit.  She further 

c ontends tha t though a  few aspec ts on the evidenc e a re referred  

to by the tria l Court, the tria l Court d id  not express a  view on the 

evidenc e but merely referred  to the stage of the suit and  dec lined  

the liberty to file fresh suit.  She p rays for d ismissing the CRP. 

I have perused  the rec ord  and  noted  the riva l submissions 

made by the c ounsel appearing  for the pa rties.  The point for 

c onsidera tion in the above c irc umstanc es is whether the petitioner 
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is entitled  for leave to file fresh suit for dec la ra tion of title and  

rec overy of possession under Order XXIII Rule 1 Sub-Rule 3 of CPC? 

  The revision petitioner filed  the suit for perpetua l injunc tion 

assuming his p rima  fac ie title and  possession, and  seeking 

p rotec tion of possession from the tria l c ourt by way of injunc tion 

aga inst respondents.  The petitioner avers in the a ffidavit tha t the 

respondents in 2011 d ispossessed  the petitioner from the p la int 

sc hedule p roperty.  The steps taken by petitioner for amend ing the 

p la int to inc lude p rayer for dec la ra tion of title and  rec overy of 

possession were nega tived .  This Court is not examining the reasons 

for refusing  the p rayer for amendment, for the sa id  order has 

bec ome fina l and  any how not sub jec t ma tter of revision.  Now the 

a ffidavit refers to nec essity to file suit for dec la ra tion of title and  

rec overy of possession.  For the reasons a lready noted , the p rayer 

to file fresh suit was rejec ted .  Sub-Rules 3 and  4 of Order XXIII Rule 1 

read  thus: 

               “(3) Where the court is satisfied,— 

a) that a suit must fail by reason of some formal defect, or 

(b) that there are sufficient grounds for allowing the 
plaintiff to institute a fresh suit for the subject matter of a 
suit or part of a claim, 

it may, on such terms as it thinks fit, grant the plaintiff 
permission to withdraw from such suit or such part of the 
claim with liberty to institute a fresh suit in respect of the 
subject matter of such suit or such part of the claim. 

(4) Where the plaintiff,— 

(a) abandons any suit or part of claim under sub-rule (1), 
or 

(b) withdraws from a suit or part of a claim without the 
permission referred to in sub-rule  
(3), 

he shall be liable for such costs as the court may award 
and shall be precluded from instituting any fresh suit in 
respect of such subject matter or such part of the claim.” 
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Under Sub-Rule (3) of Rule 1 of Order XXIII, the Court g rants 

liberty to withd raw the suit or pa rt of the c la im with liberty to institute 

a  fresh suit in respec t of the sub jec t ma tter of suc h suit or suc h pa rt 

of the c la im, on being sa tisfied  tha t the suit  fa ils for reason of some 

forma l defec t or tha t there a re suffic ient g rounds for a llowing the 

p la intiff to institute  a  fresh suit for the sub jec t ma tter of a  suit or pa rt 

of a  c la im. The c onsequenc e of withd rawing the suit without liberty 

to file fresh suit is p resc ribed  under Rule 1 Sub-Rule 4 viz. a  pa rty who 

withd raws the suit without leave of Court is p rec luded  under Rule 

from instituting  fresh suit in respec t of suc h sub jec t ma tter or suc h 

part of the c la im. The Court while examining the c ase for g ranting  

liberty is sa tisfied  tha t the forma l defec t fa ils the suit. The c lause lays 

emphasis on the words “ forma l defec t” . 

The words “ forma l defec t”  in the norma l pa rlanc e c onnote 

defec ts of va rious kinds not a ffec ting  the merits of the c ase.  Thus a  

forma l defec t is a  defec t of form unrela ted  to the c la im of p la intiff 

on merits.  In other words, the expression ‘ forma l defec t’  means a  

defec t of form and  not a  defec t on the merits of the c ase. 

       Under Clause (b ), the c ourt is sa tisfied  tha t there a re suffic ient 

g rounds for a llowing  p la intiff to file fresh suit for the same sub jec t 

ma tter or a  pa rt of c la im. The thrust under c lause (b ) is on the words 

tha t the Court is sa tisfied  tha t there a re suffic ient g rounds for 

instituting a  fresh suit for the same sub jec t ma tter.  The words 

‘ suffic ient g rounds’  have to be g iven suffic iently wide meaning but 

not a  restric tive meaning. What c onstitutes suffic ient g rounds has 
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been left to jud ic ia l d isc retion of the Court and  whether the 

grounds sta ted  by the p la intiff merit ac c ep tanc e as suffic ient 

g rounds to permit p la intiff to file a  fresh suit a fter removing the 

defec ts in the pend ing suit.  Defec t in the p la int c onstitutes suffic ient 

g round  for a llowing the p la intiff to withd raw the suit with liberty to 

file fresh suit.  The expression ‘ suffic ient g rounds’   is g iven wider 

meaning, but not restric ted   meaning, so tha t the right of  a  pa rty is 

not p rejud ic ia lly a ffec ted  and  lega l remedy denied  without  

ad jud ic a tion.  

 

Therefore, the Court while examining whether the suit a lready 

filed  fa ils by reason of forma l defec t or tha t there a re suffic ient 

g rounds for a llowing the p la intiff to institute a  fresh suit for the 

sub jec t ma tter of a  suit or pa rt of a  c la im, keeps the lega l 

c onsequenc es i.e. sha ll be p rec luded  from instituting  fresh suit under 

Sub-Rule 4 and  appropria te orders a re passed .  Further as sta ted  

above, Sub  Rule 3 has two fac ets, namely, tha t the Court is required  

to be sa tisfied  tha t the suit pend ing before fa ils by reason of some 

forma l defec t and  the forma l defec t is understood  and  

apprec ia ted  by taking note of the subsequent events tha t 

c hanged the frame of suit.  Sec ond ly tha t fresh grounds a re 

ava ilab le for a llowing the p la intiff to institute fresh suit for the sub jec t 

ma tter or pa rt of a  c la im.  The sc heme of Sub-Rule 3 p rovides for 

exit from the c ontest bec ause of forma l defec ts in the suit.  Henc e, 

the Court jud ic iously app lies its d isc retion both while g iving  

permission to withd raw the suit with liberty to file fresh suit or refuse 
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liberty. The fac tors whic h may weigh with the Court to refuse 

granting  leave to file fresh suit, ought not to be c omprehensively 

sta ted  but as illustra tion it c an be sta ted  tha t p rejud ic e to 

defendant or p rosec ution of vexa tious c la ims etc . a re a  few 

illustra tions.  Henc e, this Court keeps in view the fa llout under Sub-

Rule 4 of Order XXIII of CPC, and  exerc ises the d isc retion or 

jurisd ic tion to grant or refuse to grant leave under Sub  Rule 3.   In the 

c ase on hand , this Court is of the view tha t the a ffidavit filed  by the 

petitioner herein d isc loses tha t the forma l defec t in the suit is 

unworkab le p rayer and  sec ond ly suffic ient g rounds a re shown 

namely tha t the petitioner purc hased  p la int sc hedule from 

respondents herein and  there is nec essity for seeking dec la ra tion of 

title and  the relief of rec overy of possession.  After c onsidering  the 

materia l on rec ord  and  app lying  the d isc retion c onferred  on Court 

by Sub-Rule 3, this Court is of the view tha t the order impugned  in 

the C.R.P. to the extent of not g ranting  liberty warrants interferenc e 

and  ac c ord ing ly the order impugned in the C.R.P. is set aside and  

liberty to file suit is g ranted . 

           The C.R.P. is ordered . No order as to c osts. 

 

                                                                                       _________________ 

                                                                                            S.V.BHATT, J 

 

Date: 27.04.2018 

Note: L.R. Copy to be marked . 

B/ o. 

Stp  

 


