
 

THE HON’BLE SMT JUSTI CE T. RAJANI  

 

CRI MI NAL APPEAL No .1 0 7 1  o f  2 0 0 7  

 

JUDGMENT:   

 
 

 This appeal is preferred by appellant -com plainant , against  the 

judgm ent  of the I  Addit ional Judicial First  Class Magist rate, 

Narasaraopet  in C.C.No.55 of 2005 dated 19.06.2007, acquit t ing the 

accused for the offence punishable under Sect ion 138 of the 

Negot iable I nst rum ents Act .  

 

2. The facts of the case, br iefly, as per the com plaint  are as 

follows:   

 The accused borrowed an am ount  of Rs.40,000/ -  from  the 

com plainant  on 20.02.2003 for his fam ily expenses and executed a 

prom issory note agreeing to repay the am ount  with 18%  interest .   

On dem and, the accused issued cheque dated 12.07.2004 for  

Rs.50,000/ -  and when the cheque was presented for collect ion, it  was 

dishonoured on the ground of insufficient  funds. The said fact  was 

inform ed to the accused and the accused requested the com plainant  to 

present  the cheque for collect ion after 20 days. As such,  

the com plainant  presented the cheque on 10.09.2004, which was 

again dishonoured. A not ice was issued to the accused dem anding 

paym ent  but  the accused did not  give any reply nor paid any am ount . 

Hence, the com plaint . 

 

3. The t r ial Court  took cognizance of the case for the offence under 

Sect ion 138 of the Negot iable I nst rum ents Act  and conducted the t r ial 

of the case. After com plet ing all the required legal form alit ies and after  

exam ining the accused under Sect ion 251 of the Crim inal Procedure 
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Code, exam ined P.Ws.1 to 3 and m arked Exs.P1 to P6 on behalf of the 

com plainant . Ex.D1 was m arked on behalf of the accused.  

 

4. The Court  below, after appreciat ing the evidence  and 

considering the m aterial on record, passed the im pugned judgm ent , 

against  which the present  appeal is preferred on the following 

grounds:  

 The Court  below did not  properly consider docum entary 

evidence and erroneously cam e to the wrong conclusion;  it  failed to 

observe that  there is no legally enforceable debt  and that  the appellant  

did not  produce prom issory note;  it  cam e to the conclusion ignoring 

that  the prom issory note will serve for corroborat ing the borrowing 

and that  the cheque is the m ain enforceable docum ent ;  it  ignored the 

fundam ental presum pt ion that  every negot iable inst rum ent  is 

presum ed to be supported by considerat ion unless proved otherwise;  

the Court  below by com ing to the conclusion that  the appellant  ought  

to have m oved the civil court  for his rem edies fizzled out  the intent ion 

of the legislature to expedite the econom ic t ransact ions through 

issuance of cheques and the penalizat ion in case of dishonour;   

it  m isconst rued the decision relied upon by the com plainant .   

The second respondent  is adm it tedly a bank em ployee and m oreover, 

he specifically adm it ted that  he issued two cheques to count ry wide 

finance and they were also dishonoured. All the facts clear ly shows 

that  the second respondent  being a banker and having known the 

repercussions of dishonouring of cheque, with an intent ion to cheat .  

The second respondent  did not  issue reply not ice to the not ice issued 

by the com plainant .  
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5. Now the points that  ar ise for considerat ion are as under:  

1.  Whether the cheque is proved to have been issued 

towards legally enforceable debt  and whether the 

judgm ent  of the Court  below is sustainable. 

 

2.  To what  result .  

 

POI NT No .1 :  

 

6. The com plainant , as P.W.1, reiterated the contents of the 

com plainant . The bank m anager, P.W.2, also spoke about  the 

presentat ion of the cheque and his forwarding the sam e to SBI  for 

collect ion. P.W.3, the Assistant  Manager of SBI , spoke about  the 

accused holding an account  in their  bank and about  issuing cheque 

book to him . He also spoke about  the dishonour of the cheque on the 

ground of insufficient  funds. The accused was exam ined as R.W.1 and 

Ex.D1 was m arked during his exam inat ion, which is a copy of his 

t ransfer order. His evidence is that  he purchased a Hero Honda under 

a finance schem e for Rs.45,000/ -  and sold it  to the com plainant  for 

Rs.30,000/ - . As there was a loan, he did not  t ransfer the vehicle in the 

nam e of the com plainant  and as a security, he gave an em pty cheque 

to the com plainant  and he cleared all the instalm ents and uncleared 

balance was Rs.12,863/ - . On 12.07.2004, he was at  Piduguralla.  

The financier took away the m otor cycle and as such, the com plainant  

filed a com plaint  against  him  basing on the blank cheque.  

 

7. The Court  below evaluated the evidence of both sides and 

observed that  P.W.1 could not  state about  the present  job of the 

accused and about  his salary part iculars and the details of his fam ily 

m em bers. The prom issory note, which was obtained from  the accused, 
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is not  filed along with the com plaint . The Court  below observed that  

there was a categorical statem ent  in the com plaint  and the evidence of 

P.W.1 that  the accused executed a prom issory note for Rs.40,000/ -  

agreeing to repay the sam e with interest  at  18%  per annum .  

Hence, the prom issory note becom es the basic docum ent  for the 

cheque, as it  is issued towards discharge of the debt  under the 

prom issory note. The reason for not  producing the prom issory note is 

not  stated by the com plainant . I t  is not  the case of the com plainant  

that  he either lost  the prom issory note or that  he filed a suit  based on 

the prom issory note in order to understand that  there was som e good 

reason for him  not  to file the prom issory note. I f there is no support ing 

docum ent  for the debt , perhaps, believing the evidence of P.W.1,  

a presum pt ion with regard to the cheque being issued towards legally 

enforceable debt  could have been drawn. But  by vir tue of his own 

lapse in not  producing the prom issory note, which is the basis for 

issuance of the cheque, he fails in proving his case, that  the cheque 

was issued towards legally enforceable debt . Hence, in view of the 

above, this Court  opines that  there is absolutely no reason to interfere 

with the judgm ent  of the Court  below. 

 

 The point  is answered accordingly.  

POI NT No .2 :  

 

 I n the result , the cr im inal appeal is dism issed. As a sequel,   

the m iscellaneous applicat ions, if any pending, shall stand closed. 

 

 

__________ 

T. RAJANI , J 
Septem ber     ,  2018 

DSK  


