
THE HON’BLE SRI  JUSTI CE C. PRAVEEN KUMAR 

AND 

THE HON’BLE SMT JUSTI CE T. RAJANI  
 

 

MACMA.Nos.4 5 1 8  o f  2 0 0 8  an d  7 0 8  o f  2 0 1 0   

AND 

MA CMA Nos.4 5 2 2  o f  2 0 0 8  an d  1 0 3 9  o f  2 0 1 8   

 

COMMON JUDGMENT:  (per Hon’ble Sm t  Just ice T. Rajani)  

 
MACMA.No.4518 of 2008 is preferred by the appellant -

insurance com pany, who is the second respondent  before the 

Court  below, and MACMA.No.708 of 2010 is preferred by the 

appellants, who are the claim ants before the Court  below, 

assailing the judgm ent  of the I V Addit ional Met ropolitan Sessions 

Judge-cum -XVI I I  Addit ional Chief Judge, Hyderabad in 

OP.No.231 of 2004 dated 14.08.2008.   

 

 MACMA.No.4522 of 2008 is preferred by the appellant -

insurance com pany, who is the second respondent  before the 

Court  below, and MAMCA.No.1039 of 2018 is filed by the 

appellants, who are the claim ants before the court  below, 

assailing the judgm ent  of the I V Addit ional Met ropolitan Sessions 

Judge-cum -XVI I I  Addit ional Chief Judge, Hyderabad  

in OP.No.1268 of 2004 dated 14.08.2008. 

 

2. The appellant  in MA CMA No.4518 of 2008 assails the 

judgm ent  on the grounds that  the Court  below failed to see that  

the r isk of the deceased was not  covered under the policy and 

the Court  below under the Motor Vehicles Act  ( for short  ‘the Act ’)  

is const ituted to decide the claim  of third part ies only and that  

there is no statutory liabilit y on the part  of the appellant ;   
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the Court  below wrongly passed the award instead of returning 

the OP for proper presentat ion;  the Court  below has shown the 

m other of the insured as the respondent  and the father of the 

insured as guardian, which is not  proper;  in case, the insured 

dies subsequent  to the accident , the claim ants and the first  

respondent  will com e into the shoes of the owner and there 

cannot  be any claim  by legal representat ives of the owner of the 

vehicle, m ore so, under the provisions of the Act ;   

the Court  below did not  properly discuss the liabilit y and also the 

vicarious liabilit y and the aspect  of joint  and several liabilit y;   

the Court  below failed to see that  the sam e claim ants filed 

OP.No.1268 of 2004, as dependants of their  father;   

the claim ants will step into the shoes of the owner of the vehicle 

after the death of their  father and this is not  a case of third party 

claim ;  the Court  below failed to see that  in case of incom e out  of 

agriculture and business, only loss of supervisory capacity,  

if any, has to be calculated;  the Court  below failed to see that  as 

per the latest  judgm ent  of this Court , the table as per “Bhagwan 

Das”  has to be followed.  

 

 The appellants in MA CMA No.708 of 2010 assails the 

judgm ent  on the ground that  the Court  below ought  to have 

taken the earning capacity of the deceased as Rs.1 lakh per 

m onth and ought  to have granted interest  at  9%  per annum .  

 

The appellant  in MA CMA.No.4522 of 2008 assail the 

judgm ent  on the grounds that  the Court  below failed to see that  

the deceased was the insured and owner of the vehicle;  it  failed 
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to see that  there is no statutory liabilit y, even otherwise, on the 

part  of the appellant ;  it  failed to note that  under the policy there 

is no specific coverage covering the accidental r isk of the owner 

him self under the personal accident  coverage, called PA 

coverage;  the Court  below wrongly passed the award, instead of 

returning the OP for proper presentat ion and the Court  below 

failed to see that  the t r ibunal under the Motor Vehicles Act  ( for 

short  ‘the Act ’)  is const ituted to decide the claim  of third part ies 

only and not  to decide the claim  of the deceased him self. The 

Court  below did not  properly discuss the liabilit y and also the 

vicarious liabilit y and the aspect  of j oint  and several liabilit y and 

failed to see that  the deceased was not  dr iving the vehicle and 

he was only t ravelling as a passenger, hence, there is no 

coverage for the deceased, who is the owner of the vehicle, 

under the policy. 

 

The appellants/ claim ants in MAMCA.No.1039 of 2018 assail 

the judgm ent  on the ground that  the Court  below erred in 

rest r ict ing the award to Rs.2,00,000/ -  and it  ought  to have 

allowed the OP. 

 

3. Briefly the facts of the case, as per the claim  pet it ions, are 

as under:  

On 04.10.2003, Ratnakar Babu Rao (deceased in 

O.P.No.1268 of 2004) , Vem avaram  Prasanna (deceased in 

O.P.No.231 of 2004)  and another person, along with dr iver, were 

proceeding in an I con Ford car bearing No.AP 24 H 2277 and 

when the car reached near Peda Kaparthi bus stage at  about  
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4.30 PM, the dr iver of the car lost  cont rol and dashed to a t ree, 

due to which the inm ates of the car including with dr iver, died on 

the spot . A case was registered in Cr.No.82 of 2003 under 

Sect ion 304 I PC. 

 

Ratnakar Babu Rao (deceased in O.P.No.1268 of 2004)  is 

the owner of the car.  While t ravelling in the said car, he m et  

with the accident  and died.  Prior to the accident , he was aged 

38 years and was m aintaining a pet rol bunk and was earning a 

profit  of Rs.2,50 lakhs per annum .  He also had agricultural lands 

at  Janam pally Village of Ram annapet  Mandal of Nalgonda Dist r ict  

and was earning Rs.One lakhs from  the sam e.  The deceased 

had br ight  polit ical career.  Due to his sudden dem ise, his 

children are put  to huge loss. 

 

Earlier to the afore-stated incident , Vem aravam  Prasanna 

(deceased in O.P.No.231 of 2004)  was working as the Chair 

Person, Zilla Parishad, Nalgonda and was drawing Rs.7,500/ -  per 

m onth as salary and was earning Rs.25,000/ -  per m onth on the 

business and Rs.1 lakh per annum  on agriculture. She has been 

cont r ibut ing the sam e to the fam ily. The deceased had a br ight  

future as a polit ician and she could have becom e a Minister, had 

she been alive. Due to her death, the claim ants not  only lost  

their  bread winner but  also her love and affect ion. After the 

death of the husband of the deceased, respondent  No.1, who is 

the m other of her husband, becam e the owner of the car. The 

car is insured with second respondent .  
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The claim ants, who are the children of the said deceased 

i.e., Ratnakar Babu Rao and Vem avaram  Prasanna, filed 

O.P.No.1268 of 2004 claim ing com pensat ion for the death of 

their  father and O.P.No.231 of 2004 claim ing com pensat ion for 

the death of their  m other.  

 

The second respondent  filed counter, denying the 

averm ents m ade in the pet it ion and put t ing the claim ants to 

st r ict  proof of the averm ents m ade therein. I t  was stated that  

the owner of the car is the husband of the deceased and father 

of the claim ants and after his death, the vehicle ought  to have 

been t ransferred in the nam e of the claim ants, but  the sam e was 

t ransferred in the nam e of the m other of the deceased, who is 

respondent  No.1. Hence, the t ransfer of the vehicle is not  valid 

and the claim  of the claim ants against  R1 and R2 is also not  

valid. The guardian is not  proper guardian in the eye of law. The 

claim  am ount  was also disputed.  

 

4. Considering the aforesaid r ival pleadings, the Court  below 

fram ed the following issues in both the OPs:  

i)  Whether the deceased died in the accident  that  

took place due to rash and negligent  dr iving by the 

dr iver of I con Ford Car bearing No.AP-24-H-2277? 

ii)  Whether the pet it ioners are ent it led for  

com pensat ion? I f so to what  am ount  and from  

whom ? 

iii)  To what  relief? 

 

5. I n the course of t r ial in O.P.No.1268 of 2004, P.Ws.1 and 2 

were exam ined and Ex.A1 to A13 were m arked on behalf of the 
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claim ants and on behalf of R2, R.W.1 was exam ined and Exs.B1 

to B3 were m arked. Considering the evidence and the m aterial 

on record, the Court  below awarded a sum  of Rs.2,00,000/ -  with 

proport ionate costs and interest  at  7.5%  per annum  from  the 

date of pet it ion t ill the date of realizat ion and fixed the liabilit y 

on the R2 while dism issing the claim  against  R1. 

 

6. I n the course of t r ial in O.P.No.231 of 2004, P.Ws.1 and 2 

were exam ined and Ex.A1 to A25 were m arked on behalf of the 

claim ants and on behalf of R2, R.W.1 was exam ined and Exs.B1 

to B3 were m arked. Considering the evidence and the m aterial 

on record, the Court  below awarded a sum  of Rs.23,21,000/ -  

with proport ionate costs and subsequent  interest  at  7.5%  per 

annum  from  the date of pet it ion t ill the date of realizat ion and 

fixed the liabilit y on the R2 while dism issing the claim  against  

R1. 

 

7. The counsel for the insurance com pany raises, im portant ly,  

two content ions viz., one is that  the award m ade against  the 

second respondent  cannot  be sustained when the claim  against  

the first  respondent  is dism issed and the second content ion is 

that  the first  respondent , being the m other of the deceased-

Ratnakar Babu Rao, cannot  be considered as a legal 

representat ive and she cannot  be projected as a third party in 

order to m aintain claim  against  her, in the capacity of owner of 

the vehicle. I t  is contended that  the claim ants are the legal heirs 

of the deceased/ owner of the car, who is their  father and they 

would step into the shoes of the owner and hence, they cannot  
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m aintain a claim  against  them selves and due to the said reason, 

the claim  pet it ion is liable to be dism issed. The other content ion 

raised by the second respondent , which is not  pressed at  the 

t im e of hearing, is that  there is no coverage for the inm ates of 

the car. 

 

8. The claim ants contend that  the incom e of the deceased 

was taken on lower side and the future prospects of the 

deceased were not  taken into considerat ion while assessing the 

com pensat ion. They also contend that  the am ounts towards 

funeral expenses and loss of estate were also not  awarded. 

 

8. Keeping in view the r ival content ions, we need to consider 

the following issues:  

1)  Whether there is coverage for the inm ates of the vehicle 

under the insurance policy taken with the second 

respondent . 

2)  Whether the r isk of the owner, t ravelling in the car,  

is covered by the insurance policy. 

3)  Whether the award against  the second respondent  is 

liable to be set  aside consequent  to the dism issal of the 

claim  pet it ion against  the first  respondent  and whether 

the claim ants, who are the legal heirs of the deceased, 

have to step into the shoes of the owner and if so, 

whether the claim  can be m aintained. 

4)  Whether in term s of sect ion 165 of the Act , the claim s 

cannot  be m aintained before the t r ibunal 

5)  Whether the com pensat ion awarded by the Court  below 

needs to be enhanced and whether the claim ants would 

be ent it led for m ore than Rs.2 lakhs as com pensat ion 

for the death of the owner. 

6)  To what  relief.  
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POI NT No .1 : -  

9. The deceased are the owner and the wife of the owner of 

the vehicle. They m et  with their  deaths while t ravelling in the 

vehicle.  The content ion with regard to the coverage of the r isk 

of the wife of the owner, by the insurance policy, is not  very 

vehem ent . The counsel being conscious of the well set t led law 

regarding the coverage of the r isk of an occupant  of the vehicle, 

which is a car, does not  raise  st rong argum ent  with regard to 

the said aspect . The policy m arked as Ex.B1 is undisputedly a 

com prehensive policy.  

 

10. A ruling of this court  reported in Jay av ar ap u  Ram esh  

Bab u  v . Jay av ar  a lon g  w i t h  t h e ow n er ap u  Lax m in ar ay an a 1 

was relied upon by the counsel for the respondent , wherein it  

was held that  the I nsurance Com pany is not  liable for the death 

of an occupant  of a car, when no ext ra prem ium  has been paid, 

covering the occupants.  

 

11. Sect ion 147 of the Act  does not  require an I nsurance 

Com pany to cover the r isk of the death or bodily injury to the 

gratuitous passenger, but  the insurer can enter into a cont ract  of 

insurance with the insured, covering a r isk wider than the 

m inim um  requirem ent  of the statute, covering the r isk of the 

owner of the vehicle/ insured or gratuitous passenger or such 

other r isks not  m andated by the statute.  The above proposit ion 

is very well set t led in view of the above ruling. This court  relied 

on the judgm ent  of the apex court  in Or ien t a l  I n su r an ce Co . 

                                                 
1
  2010 ACJ 585  
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Lt d . Vs. Su d h ak ar an 2 wherein it  was held that  indisputably,  

a dist inct ion has to be m ade between a cont ract  of insurance in 

regard to a third party and the owner or the dr iver of the vehicle 

and in term s of Sect ion 147 of the Act , only in regard to the 

reim bursem ent  of the claim  to a third party, a cont ract  of 

insurance m ust  be im perat ively taken by the owner of the 

vehicle and when however an owner of a vehicle intends to cover 

him self from  other r isks, it  is perm issible to enter into a cont ract  

of insurance, in which event  the insurer would be bound to 

reim burse the owner of the vehicle, st r ict ly in term s thereof.   

I t  was also held that  the provisions of the Act , in part icular, 

Sect ion 147 m ust  be kept  confined to third party r isk and a 

cont ract  of insurance, which is not  statutory in nature, should be 

const rued like any other cont ract .   

 

12. I n our view, the above observat ions m ade by the apex 

court  would m ean, that  apart  from the term s of the policy  being 

in consonance with the requirem ents of Sect ion 147, the 

cont ract  of insurance can specify the term s in accordance with 

the requirem ents and  the intent ion of the insured. I f a wider 

coverage is given under the cont ract  of insurance, the insurer 

would be liable for the liabilit y that  ar ises in term s of the said 

cont ract . 

 

13. I n Ush a Bag h el  v . Un i t ed  I n d ia  I n su r an ce Co . Lt d .,3  

a Full Bench of Madhya Pradesh High Court  held that  m erely by a 

clause in the policy enabling the owner of the vehicle to dr ive the 

                                                 
2
  2008 ACJ 2045 (SC) 

3
  2008 ACJ 1697 (MP) 
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vehicle, the r isk of the owner- insured was not  covered by the 

policy of insurance, unless an addit ional prem ium  was paid so as 

to cover the r isk of the owner- insured dr iving the vheicle.  

 

14. A decision of the High Court  of Madras reported in Roy al  

Su n d ar am  Al l ian ce I n su r an ce Co . Lt d ., v . A.Pap p at h i  an d  

o t h er s4 was relied upon by the respondent ’s counsel, wherein 

the I nsurance Com pany disputed its liabilit y on the ground that  

the vict im s are gratuitous passengers and there is no statutory 

liabilit y to cover the r isk of occupants. The High Court  considered 

the circular dated 17.03.1978 issued by the Tariff Advisory 

Com m it tee, direct ing the I nsurance Com panies to incorporate 

the words, ‘including occupants carr ied in the m otor car provided 

that  such occupants are not  carr ied for hire or reward’.   

I t  was held that  I ndia Motor Tariff,  2002 supersedes earlier 

provisions of tar iff and under I ndia Motor Tariff,  2002  

Package Policy casts liabilit y on the insurance com pany to 

com pensate the death or bodily injury to any person, including 

occupants carr ied in the vehicle, provided such occupants are 

not  carr ied for hire or reward and hence insurance com pany 

would be liable. 

 

15. The ruling of the Madras High Court  reported in 

S.Dh an ap al  v . A.Jer om e an d  o t h er s5 was also cited by the 

respondent ’s counsel, wherein, considering that  no addit ional 

prem ium  had been paid, covering the r isk of the owner of m otor 

cycle, the content ion that  the owner who was driving the vehicle 

                                                 
4
  2011 ACJ 557 

5
  2008 ACJ 2480 
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has to be t reated as a dr iver other than paid dr iver was not  

accepted.  I t  was held that  the definit ion of word, “Driver”   

does not  include owner-cum -driver. 

 

16. From  the rulings relied upon by the respondent ’s counsel 

itself,  it  can be held, that  when a com prehensive policy covering 

the r isk of the occupants of the car is taken, the insurer would 

be liable for the death of the occupants of the car also.  At  this 

juncture, a perusal of Ex.B2, Policy would be beneficial.   

The policy is adm it ted to be a com prehensive package policy.  

There is coverage for unnam ed persons t ravelling in the car.  

I MT 16 provides for personal accident  to unnam ed passengers 

other than insured and the paid dr iver.  I MT 16 does not  specify 

any lim it .  Hence, the pet it ioners in MA CMA No.708 of 2010 

would be ent it led for the whole of the com pensat ion. 

 

 Accordingly, point  No.1 is answered. 

 

POI NT No :2 :  -  

 

 

17. As regards, the coverage of the policy in respect  of the 

owner, who was t ravelling in the car, not  as a dr iver but  as an 

occupant , is concerned, again the term s of the policy would 

becom e relevant .  There is a personal accident  cover under 

Sect ion iii.   Sect ion iii relates to personal accident  cover for  

owner and driver. The term s specified thereunder can be 

ext racted for a quick reference, which reads as follows:  
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SECTI ON I I I -PERSONAL ACCI DENT COVER FOR OWNER-

DRI VER 

The Com pany undertakes to pay com pensat ion as per 

the following scale for bodily injury/ death sustained by the 

Owner-Driver of the Private Car, in direct  connect ion with the 

Private Car insured or whilst  dr iving or m ount ing 

into/ dism ount ing from  the Pr ivate Car insured or whilst  

t ravelling in it  as a co-dr iver, caused by violent  accidental 

external and visible m eans which independent  of any other 

cause shall within six calendar m onths of such injury result  in:  

Provided always that :  

A)  Com pensat ion shall be payable under only one fo 

the item s ( i)  to ( iv)  above in respect  of the Owner-Driver 

ar ising out  of any one occurrence and the total liabilit y of 

the insurer shall not  in the aggregate exceed in the sum  of 

Rs.2 lakhs during any one Period of I nsurance. 

B)  No com pensat ion shall be payavble in respect  of 

death ro bodily injury direct ly or indirect ly wholly or in part  

ar ising or result ing from  or t raceable to (1)  intent ional self 

injury suicide or at tem pted suicide physical defect  or 

infirm ity or (2)  an accident  happening whilst  such person is 

under the influence of intoxicat ing liquor or drugs.”  

 

18. The counsel for the respondent , in the first  place, contends 

that  there is no coverage for the owner, who is t ravelling in the 

car as an occupant , as the policy covers only the r isk of the 

owner who is t ravelling in the car as a dr iver.  

The second content ion is that  even if we com e to a conclusion 

that  there is a coverage for the owner t ravelling as an occupant  

of the car, the lim it  of liabilit y is only Rs.2 lakhs. I n order to 

understand whether there is any substance in the first  

content ion, a perusal of the policy is once again required.   

Under Sect ion iii,  we see that  there is coverage for owner-cum -

driver of the pr ivate car whilst  dr iving or m ount ing 
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into/ dism ount ing from  the pr ivate car, insured or whilst  

t ravelling in it  as a co dr iver.   

 

19. I n this case, there is no dispute that  owner had a valid 

dr iving licence and the dr iver was engaged to dr ive the car, 

while he was t ravelling in the car.  Whether he was t ravelling as 

a co-driver or not  is not  evident  from  the m aterial on record.   

But , if,  he being capable of dr iving, t ravels in the car along with 

the dr iver, he would be capable of act ing as a subst itute dr iver.  

The term s used under Sect ion iii are of wide connotat ion. I n our 

opinion, they do not  exclude the owner, who is t ravelling in the 

car. Such interpretat ion m eets the requirem ent  of a beneficial  

enactm ent . 

 

20. The Madras High Court  in Th e Nat ion al  I n su r an ce Co . 

Lt d ., v s. Kr ish n an  in  C.M.A.No .3 0 0 6  o f  2 0 1 2  in  M.P.Jo .1  o f  

2 0 1 2  d at ed  1 5 .0 3 .2 0 1 3  observed that  the counsel for the 

respondent  therein, by placing reliance on cat ina of decisions, 

subm it ted that  the pet it ion can be m aintainable against  the 

insurer, as prem ium  towards the personal accident  coverage 

policy, to cover the bodily injur ies or the death of the the owner 

cum  driver and even assum ing that  he was not  actually dr iving 

the vehicle, which m et  with an accident , yet  having agreed 

under the Cont ract  of I nsurance, to indem nify the owner, the 

I nsurance Com p[ any is liable to pay the com pensat ion, 

irrespect ive of the fact , as to whether the owner t ravelled as an 

occupant  or dr iven the vehicle.  I t  is the specific content ion of 

the learned counsel that  the I nsurance Com pany cannot  
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repudiate its liabilit y to pay com pensat ion, when addit ional 

prem ium  has been received, to cover the owner of the vehicle.  

Sam e is the content ion of the claim ant ’s counsel before us. 

 

21. However, the substance of all the judgm ents relied upon 

both by the claim ant ’s counsel and the respondent ’s counsel 

seem s to be that  the insurer is not  obligated to cover the r isks 

outside the requirem ents of Sect ion 147 of the Act  policy, but  

under a com prehensive package policy, the insurer can cont ract  

with the insured for wider coverage and the term s can be 

specified. The ult im ate exercise that  fall upon us is to interpret  

the term s of the policy.  The policy would show that  it  has 

covered the r isk of the occupants of the car and that  of the 

owner-cum -driver.  By looking at  the extent  of coverage given 

by the policy, the intent ion of the insurer can be gathered.   

The term s im ply that  the policy was taken with an intent ion to 

give coverage to all the r isks ar ising out  of the use of the 

vehicle.   I n such circum stances, giving a narrow interpretat ion 

to the words “owner-cum -driver” , to m ean the owner, only while 

dr iving the car, would be against  the spir it  of the term s of policy.  

Hence, we opine that  the owner, who was t ravelling in the car as 

an occupant  is also covered by the term s of the policy. 

 

22. But , however, the insurer was conscious in rest r ict ing the 

liabilit y in respect  of the owner-cum -driver, only to Rs.2 lakhs.  

Hence, the liabilit y of the insurer cannot , in our opinion,  

go beyond Rs.2 lakhs.  Hence, the claim ants in MA CMA No.4522 

of 2008 would be ent it led only upto Rs.2 lakhs.   
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 Accordingly, point  No.2 is answered. 

 

POI NT No .3 : -  

 

23. The respondent ’s counsel contends that  the claim ants 

cannot  be both givers and the recipients.  He contends that  the 

claim  pet it ion cannot  be m aintained by the owner or the legal 

representat ive of the owner, as the owner is the insured of the 

offending vehicle and he cannot  be t reated as a third party.   

The operat ive port ion of the decision of the Madras High Court  in 

Nat ion al  I n su r an ce Co . Lt d .’s case (supra) , held as follows:  

 “12. At  the outset , this Court  is of the view that  the claim  

pet it ion filed under Sect ion 166 of the Motor Vehicles Act ,  

1988, by the injured/ claim ant  against  him self, claim ing 

com pensat ion for the injur ies/ perm anent  disablem ent , is not  

m aintainable. The Claim s Tribunal has com m it ted a gross 

m istake in ordering joint  and several liabilit y against  the 

owner, who happened to be a claim ant  in this case and the 

appellant - I nsurance Com pany. The respondent , being the 

owner of the vehicle, cannot  be m ade liable to pay 

com pensat ion to him self and consequent ly, the Nat ional 

I nsurance Com pany Ltd., Tiruchengode, appellant  herein, 

cannot  be vicariously m ade liable to indem nify the insured. But  

at  the sam e t im e, it  has to be considered, as to whether the 

injured, being the owner of the vehicle, can claim  

com pensat ion against  the insurer, without  im pleading him , as 

a party in the claim  pet it ion. The said issue has been answered 

in a recent  decision of this Court  in United I ndia I nsurance Co. 

Ltd., v. K.Paruvatham reported in 2012 (1)  TNMAC 111, 

wherein, for the death of her husband, wife m ade a claim  

pet it ion under Sect ions 166 and 147 of the Motor Vehicles Act , 

1988. At  the t im e of accident , he was t ravelling in a car, which 

dashed against  a stat ionary vehicle. The I nsurance Com pany 

alone was prosecuted. The liabilit y of the com pany to pay 

com pensat ion was disputed, on the ground that  being the legal 
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heir, she has stepped into the shoes of the insured and that  

therefore, placing reliance on a decision in Oriental I nsurance 

Co. Ltd., v. Sunita Rathi reported in 1998 ACJ 121, it  was 

contended that , as per the policy, she cannot  claim  

com pensat ion, as the legal heir  of the deceased. Per cont ra,  

the respondent  therein, has contended that  inasm uch as the 

policy considered in the abovesaid reported case, was a 

com prehensive policy, the I nsurance Com pany cannot  

repudiate the claim . Reliance was also placed on the following 

decisions, ( i)  New I ndia Assurance Co. Ltd. v. Kendra Devi and 

others, 2008 (1)  TN MAC 67 (SC) :  2008 (1)  CTC 430;   

( ii)  Oriental I nsurance Co. Ltd. v. Jhum a Saha and others, 

2007 (2)  TN MAC 56 (SC)  :  2007 ACJ 818;   

( iii)  New I ndia Assurance Co. Ltd v. Meera Bai and others, 

2007 ACJ 821;  and  

( iv)  Dhanraj  v. New I ndia Assurance Co. Ltd. and another, 

2004 (2)  TN MAC 144 (SC)  :  2005 ACJ 1.�   

 13. My Esteem ed Brother, Hon'ble Mr.Just ice G.M.Akbar Ali,  

has fram ed following point  for considerat ion. Whether being 

the dependant / legal representat ives of the deceased, the 

insured herself can m aintain a claim  pet it ion against  the 

insurer. After considering the decisions, stated supra, at  

Paragraphs 22 to 24, the learned Judge held as follows:   

22. I f there is a personal accident  coverage, the I nsurance 

Com pany is liable. However, the above referred case laws and 

discussions relate to the death or bodily injury of the 

owner/ insured. The quest ion before this Court  is whether a 

owner can m aintain a claim  as a legal heir  of the deceased who 

died in an accident  involving the insured vehicle. The 

content ion of the I nsurance Com pany is that  the liabilit y under 

Sect ion 163-A of Motor Vehicles Act  is on the owner of the 

vehicle as a person and the Claim ant  cannot  be both a 

Claim ant  as also the recipient .  

23. However, Sect ion 166 deals with just  com pensat ion to a 

Claim ant  who is ent it led to file a Claim  Pet it ion for the death of 
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the bread winner or for the bodily injury of the Claim ant .  

Sect ion 147 deals with requirem ent  of policy and lim its of 

liabilit y. The liabilit y of the I nsurance Com pany is to the extent  

of indem nificat ion of the insured against  a third person. I f the 

insured can be fastened with any liabilit y the I nsurer is liable 

to indem nify the insured. For the death of a passenger, if 

covered by the Policy of the insurance, the insured is liable and 

therefore, the I nsurance Com pany is liable to indem nify the 

insured. I n m y considered view, the insured, "as a person"  

being the legal heir  of the deceased, in a "different  capacity"  is 

ent it led for the com pensat ion under Sect ion 166 of the Act . I n 

that  event , in m y considered view, the I nsurance Com pany 

cannot  escape from  indem nifying the insured sim ply because 

the insured happens to be the recipient . I n a sim ple analogy, 

had there been any other legal heir  apart  from  the insured, 

they would m aintain a claim  for com pensat ion as they are 

ent it led for com pensat ion. Therefore, the insured being the 

sole legal heir / dependant  in a dual capacity is ent it led to be 

indem nified by the I nsurance Com pany and is also ent it led to 

be a recipient  of such claim .  

24. I t  is also pert inent  to note that  in a com prehensive Policy 

of I nsurance if the personal accident  of the owner is covered 

the legal heirs of the owner can m aintain a claim . On the sam e 

analogy, the owner/ insured being the legal heir  of the 

deceased/ passenger, who is covered under the Policy is also 

ent it led for a just  com pensat ion under Sect ion 166 of the Act .”  

 

24. We find the above reasoning going on the lines of 

interpretat ion of a beneficial legislat ion and we accept  the sam e.   

This would answer the query raised by the respondent ’s counsel 

as regards the m other of the owner being shown as the first  

respondent . When a claim  can be m aintained by the insured, it  

goes without  saying that  he need not  be figured as respondent  

and it  would suffice for the claim  to be m aintained against  the 
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insurer alone.  I n such circum stances, the fact  of the m other of 

the owner figuring as R1 can be ignored. 

 

 Accordingly, point  No.3 is answered. 

 

POI NT No .4 : -  

 

25. The counsel for the respondent  raises a content ion with 

regard to the m aintainabilit y of the claim  before the m otor 

accidents claim s t r ibunal. He contends that  under Sect ion 165 it  

is only the claim s of the third part ies that  can be entertained and 

not  the claim s pertaining to the owner or the legal 

representat ives of the owner.  Sect ion 165(1)  is ext racted herein 

for quick reference.  

“Sec.165. Claim s Tribunals: -  

(1)  A State governm ent  m ay, by not ificat ion in the 

Official Gazet te, const itute one or m ore Motor Accidents Claim s 

Tribunals (hereinafter in this chapter referred to as Claim s 

Tribunal)  fort  such are as m ay be specified int  eh not ificat ion 

for the prupose fo adjudicat ing upon claim s for com pensat ion 

in respect  of accidents involving the death of, or bodily injury 

to, persons ar ising out  of theuse fo m otor vehicles, or dam ages 

to any property of a third party so ar ising, or both.”  

 

26. A reading of the above provision would br ing out  the 

difference in the term inology used in respect  of the death or 

bodily injury on the one hand and dam ages to property on the 

other hand.  The claim s for com pensat ion in respect  of accidents 

involving death or the bodily injury can relate to any person if 

the claim  arises out  of the use of m otor vehicles but  the claim  

for the dam ages to any property shall relate to only a third 

party.  I n the cases before us, there is no claim  for property. The 
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claim s relate only to the death of the persons t ravelling in the 

car.  Hence, we conclude that  the claim s can be m aintained 

before the m otor accidents claim s t r ibunal. 

 Accordingly, point  No.4 is answered. 

 

POI NT NO.5 :  -  

 

27. As regards the com pensat ion, in respect  of the death of 

the deceased in MA CMA No.4222 of 2008, the com pensat ion 

cannot  be beyond Rs.2 lakhs as was held under point  No.2.  

Hence, the com pensat ion shall be Rs.2 lakhs and there is no 

interference in that  regard with the judgm ent  of the court  below. 

 

28. As regards the com pensat ion awarded in O.P.No.231 of 

2004, which gives r ise to MA CMA No.708 of 2010,  

the deceased was stated to be a chair person of Zilla Parishad of 

Nalgonda Dist r ict .  She also had agricultural land and she used 

to earn Rs.3,000/ -  per m onth as a honorarium , for being a chair 

person of Zilla Parishad of Nalgonda. Ex.A8 cert ificate evidences 

the sam e.  Ex.A9 cert ificate which shows that  the deceased 

received rent  of Rs.10,000/ -  as chair person does not  seem  to be 

relevant  and Exs.A11 and A12 are the regist rat ion cert if icates of 

pet rol bunk in the nam e of the deceased.  The lower court  did 

not  consider the agricultural incom e.  Hence, the content ion of 

the respondent ’s counsel that  agricultural incom e cannot  be 

considered as the land st ill is available to the legal heirs need 

not  be considered.  The court  below arr ived at  the incom e of the 

deceased, by relying on the incom e tax returns filed in proof of 

the sam e.  The earnings of the deceased, based on the incom e 

tax returns was arr ived at  Rs.12,000/ -  per m onth.  The net  
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earnings of the pet rol bunk were taken as Rs.6,000/ -  per m onth.  

The incom e derived as chair person of zilla parishad is also 

included in the incom e tax returns.  Hence, the gross incom e 

was taken as Rs.18,000/ -  per m onth, which need not  be 

disputed.   

 

29. The dispute is with regard to the future incom e of the 

deceased that  was not  taken by the court  below, while assessing 

the com pensat ion.  The deceased is aged 36 years.  The counsel 

relies on the decision of the Suprem e Court  in NATI ONAL 

I NSURANCE CO. LTD. v . PRANAY SETHI  [ Special Leave Pet it ion 

(Civil)  No.25590 of 2014 and batch dated 31.10.2017]  to contend that  

40%  has to be taken as the future hike of the incom e of the 

deceased.  Accept ing the said pr inciple, if 40%  future hike is 

considered, the incom e of the deceased would com e to 

Rs.25,200/ -  ( i.e., Rs.18,000X405) . After deducing 1/ 3rd towards 

the personal expenses of the deceased, the loss of m onthly 

incom e would be Rs.16,800/ -  and loss of annual incom e would 

be Rs.2,01,600/ - .   The m ult iplier relevant  for the age of the 

deceased as per the decision of the Suprem e Court  in SARLA 

VERMA v . DELHI  TRANSPORT CORPORATI ON
6
 is 15.  Hence, 

the loss of future incom e to the claim ants would com e to be 

Rs.30,24,000/ -  i.e., Rs.2,01,600/ -  X 15. 

 

30. Apart  from  the above, following PRANAY SETHI ’s  case 

(supra) , Rs.15,000/ -  is awarded towards loss of estate and 

Rs.15,000/ -  is awarded towards funeral expenses. Hence, in all,  

                                                 
6
  (2009) 6 SCC 121 
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the claim ants in MA CMA No.708 of 2010 are ent it led to total 

com pensat ion of Rs.30,24,000/ -  +  Rs.15,000/ -  +  Rs.15,000/ -  =  

Rs.30,54,000/ - .  

 

31. Hence, the award of the Court  below is m odified as 

indicated above, with proport ionate costs. The award shall relate 

back to the date of decree and the com pensat ion awarded shall 

carry the interest  at  the rate and from  the date specified by the 

Court  below. The enhanced com pensat ion shall be apport ioned 

am ong the claim ants in the sam e proport ion as per the award of 

the Court  below. 

 

 Accordingly, point  No.5 is answered. 

 

 

POI NT No .6 : -  

 

 I n the result ,  MA CMA Nos.4518, 4522 of 2008 and 1039 

of 2018 are dism issed and MA CMA No.708 of 2010 is part ly 

allowed with proport ionate costs. 

 

 As a sequel, the m iscellaneous applicat ions pending, if any, 

shall stand closed. 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

JUSTI CE C. PRAVEEN KUMAR 

 

 

 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

JUSTI CE T. RAJANI  

Septem ber 7, 2018 
DSK/ LMV 


