
THE HON’BLE SRI  JUSTI CE T. SUNI L CHOW DARY 

CRI MI NAL APPEAL No .9 1 0  OF 2 0 0 6  

JUDGMENT:  

1 This appeal is filed under Sect ion 378 (3)  (1)  Cr.P.C. by the 

State represented by ACB, Vizianagaram  Range, Vizianagaram  

assailing the judgm ent  dated 10.10.2005 passed in C.C.No.20 of 

1998 on the file of the Court  of the I I I  Addit ional Dist r ict  & Sessions 

Judge – cum  -  Special Judge for SPE and ACB Cases, 

Visakhapatanam , wherein the respondent  /  Accused Officer was 

acquit ted of the charges levelled against  him  under sect ions 13 (1)  

(c)  and (d)  r / w Sect ion 13 (2)  of Prevent ion of Corrupt ion Act , 1988 

and Sect ion 409 of I PC. 

2 The factual m at r ix that  led to the filing of the present  appeal 

is as follows:  

3 The I nspector of Police, ACB, Vizianagaram  Range, 

Vizianagaram  suo m otu registered a case in Cr.No.14/ RC-

ACB/ VZM/ 93 on the file of Ant i Corrupt ion Bureau, Vizianagaram  

Range, Vizianagaram  against  the respondent  under the sect ions 13 

(2)  r / w 13 (1)  (e)  & (d)  of the Prevent ion of Corrupt ion Act , 1988 

( for short  ‘the Act ’)  and Sect ion 409 of I PC and invest igated into 

the m at ter.  During the course of invest igat ion, it  is revealed that  

the respondent  worked as Assistant  Engineer in A.P. State Housing 

Corporat ion Lim ited of Vizianagaram dist r ict  in the year 1993. The 

Dist r ict  Manager of the A.P. State Housing Corporat ion Lim ited ( for 

short  ‘the Corporat ion’)  issued 13 cheques to the tune of 

Rs.12,54,000/ -  in the nam e of the respondent  for the purpose of 
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const ruct ion of houses to the weaker sect ion people and also for 

const ruct ion of office building.   The respondent  opened bank 

account  in his nam e in violat ion of the rules and regulat ions of the 

Corporat ion.  The respondent  m isappropriated interest  am ount  of 

Rs.2,120/ - . The invest igat ing officer exam ined and recorded the 

statem ents of the witnesses and after obtaining necessary 

perm ission from  the com petent  authority, laid charge sheet  against  

the respondent  for the offences punishable under sect ions 13 (2)  

r / w 13 (1)  (e)  & (d)  of the Prevent ion of Corrupt ion Act , 1988 ( for 

short  ‘the Act ’)  and Sect ion 409 of I PC.  

4 After following the due procedure, the t rail Court  has taken 

cognizance of the offences against  the respondent  for the offences 

punishable under sect ions 13 (2)  r / w 13 (1)  (e)  & (d)  of the 

Prevent ion of Corrupt ion Act , 1988 ( for short  ‘the Act ’)  and Sect ion 

409 of I PC and num bered the charge sheet  as C.C.No.20 of 1998.  

On appearance of the respondent , copies of all docum ents were 

furnished to him  as contem plated under Sect ion 207 Cr.P.C.  On 

hearing both part ies, the t rail Court  fram ed charges under Sect ions 

13 (1)  (c)  and (d)  r / w 13 (2)  of the Prevent ion of Corrupt ion Act  

and Sect ion 409 of I PC against  the respondent , read over and 

explained to him  in Telugu, for which he pleaded not  guilty and 

claim ed to be t r ied. 

5 During the course of t r ial,  on behalf of the prosecut ion, 

P.Ws.1 to 8 were exam ined and Exs.P.1 to P.7 were m arked. After 

com plet ion of the prosecut ion side evidence, the respondent  was 

exam ined under Sect ion 313 Cr.P.C. with reference to the 



  
 
3 

incr im inat ing evidence deposed against  him  by the prosecut ion 

witnesses, which the respondent  denied.   However, no oral or 

docum entary evidence was adduced on behalf of the respondent .  

6 After appreciat ing the oral and docum entary evidence 

available on record, the t rail Court  arr ived at  a conclusion that  the 

prosecut ion failed to prove the guilt  of the respondent  for the 

offences punishable under sect ions 13 (1)  (c)  and (d)  r / w 13 (2)  of 

the Prevent ion of Corrupt ion Act  and Sect ion 409 of I PC and 

acquit ted him .  Feeling aggrieved by the judgm ent  of the t r ial court ,  

the State, represented by the I nspector of Police, ACB, 

Vizianagaram  preferred the present  appeal.  

7 The learned Standing Counsel for the ACB subm it ted that  the 

oral test im ony of P.Ws.1, 2, 3, and 5 coupled with Exs.P.1 to P.5 

clearly establishes that  the respondent  m isappropriated the interest  

am ount  to the tune of Rs.2,120/ -  and the sam e was not  considered 

by the t r ial court  in r ight  perspect ive.  He further subm it ted that  

the finding of the t r ial court  that  the prosecut ion failed to prove the 

ingredients of Sect ion 409 I PC is based on surm ises and 

conjectures.  He further subm it ted that  the findings of the t r ial 

court  are not  sustainable either on facts or in law.  He further 

subm it ted that  the judgm ent  of the t r ial court  is perverse, 

therefore, it  is a fit  case to allow the appeal.  

8 Per  cont ra, Sri A. Hariprasad Reddy, learned counsel 

represent ing Sri C.Sharan Reddy, the learned counsel for the 

respondent  /  Accused Officer submit ted that  the t r ial court  has 

r ight ly considered the scope of Sect ion 13 (1)  (c)  and (d)  r / w 13 
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(2)  of the Prevent ion of Corrupt ion Act  and Sect ion 409 of I PC and 

arr ived at  a conclusion that  the prosecut ion m iserably failed to 

prove the guilt  of the respondent  for the above said offences.  He 

further subm it ted that  the t r ial court  has assigned reasons m uch 

less cogent  and valid reasons to its findings in acquit t ing the 

respondent  for the said offences.  He further subm it ted that  there is 

no illegality in the im pugned judgm ent , which warrants interference 

of this court  and hence the appeal is liable to be dism issed.   

9 To substant iate the argum ents, the learned counsel for the 

respondent  has drawn m y at tent ion to the rat io laid down in St at e 

o f  Raj ast h an  v s. Moh an  Lal 1 , wherein the Hon’ble Apex Court  

held at  Para Nos.17 and 34 as follows:   

17. Upholding the decision of the High Court  and following the 

proposit ion of law in Sheo Swarup (supra) , a six-Judge Bench held as 

follows:   

"6. I t  must  be observed at  the very outset  that  we cannot  

support  the view which has been expressed in several cases that  

the High Court  has no power under Sect ion 417, Crim inal 

Procedure Code, to reverse a judgm ent  of acquit tal,  unless the 

judgm ent  is perverse or the subordinate  court  has in some way 

or other m isdirected itself so as to produce a m iscarr iage of 

just ice."   

(emphasis supplied)   

34.  From the above decisions, in Chandrappa and Ors. v. State of 

Karnataka (2007 (4)  SCC 415) , the following general pr inciples 

regarding powers of the appellate court  while dealing with an appeal 

against  an order of acquit tal were culled out :  

(1)  An appellate court  has full power to review, re-appreciate and 

reconsider the evidence upon which the order of acquit tal is founded.  

(2)  The Code of Crim inal Procedure, 1973 puts no lim itat ion, 

rest r ict ion or condit ion on exercise of such power and an appellate 

court  on the evidence before it  m ay reach its own conclusion, both on 

quest ions of fact  and of law. 

(3)  Various expressions, such as, "substant ial and com pelling 

reasons", "good and sufficient  grounds", "very st rong circum stances", 

"distorted conclusions" , "glaring m istakes", etc. are not  intended to 

curtail extensive powers of an appellate court  in an appeal against  

acquit tal.  Such phraseologies are more in the nature of " flourishes of 

language" to em phasise the reluctance of an appellate court  to 
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interfere with acquit tal than to curtail the power of the court  to review 

the evidence and to com e to its own conclusion. 

(4)  An appellate court , however, m ust  bear in m ind that  in case of 

acquit tal,  there is double presumpt ion in favour of the accused. 

First ly, the presum pt ion of innocence is available to him  under the 

fundamental principle of cr im inal jur isprudence that  every person shall 

be presum ed to be innocent  unless he is proved guilty by a com petent  

court  of law. Secondly, the accused having secured his acquit tal,  the 

presum pt ion of his innocence is further reinforced, reaffirm ed and 

st rengthened by the t r ial court . 

(5)  I f two reasonable conclusions are possible on the basis of the 

evidence on record, the appellate court  should not  disturb the finding 

of acquit tal recorded by the t r ial court . 

10 Let  m e consider the facts of the case on hand in the light  of 

the pr inciple enunciated in the case cited supra.  

11 The case of the prosecut ion is based on the following two 

grounds viz., 1)  the respondent  opened the bank account  in his 

personal nam e in cont ravent ion of the rules and regulat ions of the 

Corporat ion, and 2)  the respondent  m isappropriated the interest  

am ount  to the tune of Rs.2,120/ - . 

12 I t  is needless to say that  the prosecut ion has to prove the 

guilt  of the accused beyond all reasonable doubt .  I t  is not  in 

dispute that  at  the relevant  point  of t im e, the respondent  worked as 

Assistant  Engineer in the Corporat ion, Vizianagaram .  I t  is also an 

adm it ted fact  that  the Corporat ion issued 13 cheques to the tune of 

RS.12,54,000/ -  for the purpose of const ruct ion of houses for the 

weaker sect ion people as well as the office building.  I t  is also an 

equally adm it ted fact  that  interest  to the tune of Rs.1,657/ -  was 

accrued on the am ount  deposited by the respondent .  The 

respondent  will fall within the definit ion of public servant  as 

contem plated under Sect ion 2 (c)  of the Act .  The oral test im ony of 

P.W.8 coupled with Ex.P.6 clearly reveals that  P.W.8 obtained 
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necessary sanct ion from  the com petent  authority to prosecute the 

respondent  in the court  of law. 

13 As seen from  the test im ony of P.W.1, the respondent  opened 

account  bearing No.6612 in his personal nam e in Punjab Nat ional 

Bank, Vizianagaram .  The test im ony of P.W.2 clearly reveals that  

the respondent  opened account  bearing No.9565 in Cooperat ive 

Cent ral Bank, Vizianagaram .  The test im ony of P.W.3 reveals that  

the respondent  opened account  bearing No.2976 in I ndian Oversees 

Bank, Vizianagaram . The test im ony of P.W.5 reveals that  the 

respondent  opened account  bearing No.1841 in Andhra Bank, 

Vizianagaram .  The oral test im ony of P.Ws.1, 2, 3 and 5 coupled 

with Exs.P.1, P.2, P.3 and P.5 reveals that  the respondent  opened 

bank accounts in his personal nam e and operated the sam e.  The 

oral test im ony of P.Ws.4 and 6 reveals that  the then Dist r ict  

Manager issued 13 cheqeus for an am ount  of Rs.12,54,000/ -  in the 

nam e of the respondent . The respondent  deposited the above said 

cheques in Andhra Bank, Punjab Nat ional Bank, Cooperat ive Cent ral 

Bank and I ndian Oversees Bank. 

14 The first  quest ion that  falls for considerat ion is whether the 

respondent  opened the bank accounts in his personal nam e in gross 

violat ion of the rules and regulat ions of the Corporat ion.  P.W.4 is 

the Dist r ict  Manager, P.W.6 is the Accounts Manager and P.W.7 is 

the Deputy Execut ive Engineer of the Corporat ion.  These three 

witnesses are com petent  to say whether the respondent  has 

opened the bank accounts in cont ravent ion of the rules and 

regulat ions of the Corporat ion or not .  As per the test im ony of 
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P.W.8 the I nvest igat ing Officer, the respondent  opened the savings 

bank account  in violat ion of the rules and regulat ions of the 

Corporat ion.  However, a perusal of the test im ony of P.Ws.4, 6 and 

7 clearly reveals that  the Assistant  Engineers who worked in the 

Corporat ion opened the bank accounts in their  individual nam es.  

Their test im ony further reveals that  then Dist r ict  Manager issued 

cheques in the nam es of the Assistant  Engineers and not  in their  

official designat ion. The test im ony of P.W.7 clearly reveals that  

pr ior to 1994 the Assistant  Engineer opened the savings bank 

account  in their  individual nam es in order to dist r ibute the 

Corporat ion m oney for execut ion of works.  His test im ony further 

reveals that  the Assistant  Engineers disbursed the am ounts to 

various persons by issuing the cheques.  Ex.P.7 is the Assistant  

Engineer’s advance register m aintained by the concerned authority.  

As per the test im ony of P.Ws.4, 6 and 7 whatever the am ounts 

received by the respondent  was disbursed for the purpose of 

const ruct ion of houses for the weaker sect ion people and other 

buildings. I n the cross exam inat ion P.W.8 categorically deposed 

that  he did not  exam ine the then Manager who issued the cheques 

in the nam e of the respondent .   His test im ony further reveals that  

at  the relevant  point  of t im e seven Assistant  Engineers worked in 

the Corporat ion of Vizianagaram  division.   His test im ony further 

reveals that  he did not  exam ine and recorded the statem ents of 

other Assistant  Engineers in order to ascertain the m anner of 

deposit ing of the am ounts and dist r ibut ion of the sam e.   There is 

no whisper in the test im ony of P.Ws.4, 6 and 7 that  the respondent  

opened the bank account  in violat ion of the rules and regulat ions of 
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the Corporat ion.  P.W.8 in unequivocal term s deposed that  none of 

the officials of the Corporat ion lodged com plaint  against  the 

respondent  in this regard.  The oral test im ony of P.Ws.4, 6 and 7 

coupled with Ex.P.7 clearly reveals that  the Assistant  Engineers who 

worked in Vizianagaram  division at  the relevant  point  of t im e 

opened the account  in their personal nam es only.   The m aterial 

placed before the court  clincingly establishes that  the Assistant  

Engineers have dist r ibuted the m oney of the Corporat ion to 

different  individuals through their  personal savings bank accounts. 

I t  is not  the case of the prosecut ion that  the respondent  

m isappropriated the am ounts ent rusted to him  for the purpose of 

const ruct ion of houses to the weaker sect ion people and office 

building.  The m aterial placed before the Court  falls short  to 

establish that  the respondent  opened the bank account  in gross 

violat ion of the rules and regulat ions of the Corporat ion. On the 

other hand, the m aterial placed before the court  clearly establishes 

that  the respondent  opened the savings bank bank accounts as per 

the inst ruct ions issued by the Dist r ict  Manager.  Therefore, the 

respondent  has not  violated the rules and regulat ions of the 

Corporat ion. The t r ial court  considered the oral and docum entary 

evidence and arr ived at  a r ight  conclusion that  the prosecut ion 

failed to prove that  guilt  of the respondent  that  he opened the bank 

account  in his personal nam e in violat ion of the rules and 

regulat ions of the Corporat ion. I  am  fully endorsing the findings 

recorded by the t r ial court  on this aspect . There is no illegality or 

irregular ity in the findings recorded by the t r ial court  in this regard, 

which warrants interference of this Court .  
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15 The next  quest ion that  falls for considerat ion is whether the 

respondent  has dishonest ly and fraudulent ly m isappropriated the 

interest  am ount  to the tune of Rs.2,120/ -  as put  forth by the 

prosecut ion? 

16 Sim ply because the interest  am ount  lying in the savings bank 

account  of the respondent  itself would const itute an office 

punishable under Sect ion 409 of I PC or not  is the crucial quest ion to 

be considered by this Court . A perusal of the test im ony of P.Ws.1, 

2, 3 and 5 reveals that  interest  am ount  was credited on different  

dates.  The interest  am ount  is ranging from  Rs.60/ -  to 200/ - .  As 

per the test im ony of P.Ws.1, 2, 3 and 5, the interest  accrued in 

different  accounts was Rs.1657/ - . The prosecut ion m iserably failed 

to establish that  the interest  accrued in different  accounts com es to 

Rs.2,120-60 ps.  The m aterial placed before the court  clinchingly 

establishes that  the respondent  did not  withdraw the interest  

am ount  accrued on the deposit  am ount .  There is no whisper in the 

test im ony of P.Ws.4, 6 and 7 that  the respondent  retained the 

interest  am ount  fraudulent ly for personal gain. 

17 A perusal of the record reveals that  the Corporat ion init iated 

enquiry against  the respondent  and the enquiry officer subm it ted 

his report  on 30.11.2002.  The accusat ion herein m ade against  the 

respondent  is ident ical and sim ilar to the charge No.4 in the 

enquiry.  The enquiry officer dropped Charge No.4 on the ground 

that  there is a technical lach on the accounts side as well as there 

was no m alafide intent ion on the part  of the respondent .   This 

clearly establishes that  there is no m ens rea on the part  of the 
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respondent  to swallow the interest  am ount .  I nadvertent  laches on 

the part  of an em ployee while discharging his official dut ies cannot  

be equated with fraudulent  or dishonest  intent ion. Fraudulent  or 

dishonest  intent ion is som ething different  with that  of derelict ion of 

dut ies as r ight ly pointed out  by the t r ial Court .  

18 Having regard to the facts and circum stances of the case, I  

am  of the considered view that  the prosecut ion failed to prove the 

guilt  of the respondent  for the offences punishable under Sect ions 

13 (1)  (c)  and (d)  r / w 13 (2)  of the Prevent ion of Corrupt ion Act  

and Sect ion 409 of I PC.   The t r ial court  has considered the m aterial 

available on record in touch stone with 13 (1)  (c)  and (d)  r / w 13 

(2)  of the Prevent ion of Corrupt ion Act  and Sect ion 409 of I PC and 

arr ived at  a conclusion that  the prosecut ion failed to prove the guilt  

of the respondent  beyond all reasonable doubt  for the charged 

offences.  The t r ial Court  has assigned cogent  and valid reasons to 

its findings.  Therefore, I  am  fully agreeing with the findings 

recorded by the t r ial Court .  

19 Having regard to the facts and circum stances of the case and 

also the pr inciple enunciated in the case cited supra, I  am  of the 

considered view that  it  is not  a fit  case to upset  or m odify the 

findings recorded by the t r ial Court .  I  am  of the considered view 

that  there are no grounds m uch less valid grounds to interfere with 

the well considered judgm ent  passed by the t r ial Court  and the 

appeal lacks m erits and bonafides. 
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20 I n the result , the appeal is dism issed. As a sequel, 

m iscellaneous pet it ions, if any, pending in this appeal shall stand 

closed.  

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

T. SUNI L CHOW DARY, J. 

Dat e:2 2 - 0 1 - 2 0 1 8  

Kv sn  


