
 

 

 

HONOURABLE SRI  JUSTI CE N. BALAYOGI  

 

CI VI L REVI SI ON PETI TI ON No .4 0 2 1  o f  2 0 1 2  

 

ORDER:  

 

 Having received not ice in m ain Civil Revision Pet it ion, none 

appeared or represented the m at ter for the respondents.  Since the 

Suit  is of the year 2006, heard the C.R.P. 

 

2. The pet it ioner /  plaint iff,   aggrieved by the com m on order 

dated: 29.3.2012 in I .A.No.354/ 2010 in O.S.No.399 of 2006 and  

I .A.No.355/ 2010 in O.S.No.399 of 2006, preferred this Revision 

Pet it ion. 

 

3. The content ion of the pet it ioner/ plaint iff  is that  the delay 

occurred in ascertaining correct  addresses of the respondents, but  the 

Trial Court  erroneously dism issed the pet it ions holding that  day- to-day  

delay was not  explained technically. 

 

4. Now, the point  that  arose for determ inat ion is:  

“Whether the com m on order dated: 29.3.2012 in 

I .A.No.354/ 2010 in O.S.No.399 of 2006 and  I .A.No.355/ 2010 in 

O.S.No.399 of 2006 suffers from  legal infirm it ies warrant ing 

interference in this Revision?”  

 

5. The undisputed facts  spell out  from  the record as well as 

m ent ioned in the pet it ion and in the im pugned order are that  the 

pet it ioner/ plaint iff-Chit  Fund Com pany filed the Suit  for recovery of 

m oney.  The said Suit  was dism issed for default  for non-paym ent  of 

process on 13.11.2007. 
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6. Adm it tedly, there is a delay of 906 days.  The Pet it ion-

I .A.No.354/ 2010 is filed under sect ion 5 of Lim itat ion Act  to condone 

the said delay in filing the  Pet it ion  in I .A.No.355/ 2010 under Order  9 

Rule 4 read with sect ion 151 of CPC.  I n the pet it ion-affidavit , the 

pet it ioner specifically pleaded that , it  filed an applicat ion under order 9 

rule 4 read with sect ion 151 of CPC for restorat ion of the Suit  by 

paying process.  The reason being after dism issal of the Suit , the 

pet it ioner/ plaint iff m ade hect ic efforts to t race out  the correct  

addresses of the respondents/ defendants for proper service of 

sum m ons/ not ice. 

 

7. The Trial Court  dism issed the I .A.No.354/ 2010 observing that , it  

is not  the case of the pet it ioner/ plaint iff that   there was no knowledge 

about  the date of hearing or otherwise.  To show their  bona fide, they 

ought  to have filed the restorat ion pet it ion at  the earliest  t im e.  The 

cause shown by the respondents for delay is not  sufficient . 

 

8. I n the facts and circum stances discussed above,  I  am  of the 

considered view that  adm it tedly there is 906 days delay in filing the 

applicat ion under Order 9 Rule 4 r/ w sect ion 151 CPC.  Though the 

pet it ioner need not  explain day- to-day delay, it   has to show sufficient  

cause.  The Suit  is for recovery of m oney and it  was dism issed for 

default  on 13.11.2007 for non-paym ent  of process.  The cause shown 

is that  the pet it ioner-chit  fund com pany m ade hect ic efforts to t race 

out  addresses of the respondents/  defendants for proper service.  The 

pet it ioner  also filed process along with these pet it ions. 
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9. The Trial Court  erred in holding that  pet it ioner has not  shown  

sufficient  cause and it  is not  the case of the pet it ioner that  he has no 

knowledge of dism issal. The pet it ioner has adm it tedly knowledge of 

dism issal of the Suit  for non-paym ent  of the process.  The delay which 

occurred in ascertaining correct  addresses of the 

respondents/ defendants for proper service of sum m ons which is a 

sufficient  cause shown by the pet it ioner for the delay in filing the 

applicat ion under Order 9 Rule 4 of the CPC.  The Trial Court  erred in 

dism issing the applicat ion to condone the delay.  By condoning such 

delay no prejudice will cause to the respondents.  Balance of 

convenience lies in favour of the pet it ioner/ plaint iff.    Therefore, delay 

of 906 days is condoned.  

 

10. Accordingly, this Revision Pet it ion is allowed while set t ing aside 

com m on order dated: 29.3.2012 in I .A.No.354/ 2010 in O.S.No.399 of 

2006 and  I .A.No.355/ 2010 in O.S.No.399 of 2006.   

The Trial Court  is directed to restore the Suit  to file and proceed 

with.  However, no order as to costs. 

 Pending Miscellaneous Pet it ions, if any, shall stand closed. 

 

__________________ 

JUSTI CE N. BALAYOGI  

Dated: 11-12-2018 

gnr 
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gnr 

 

 

 

 


