
 

THE HON’BLE SRI JUSTICE P. KESHAVA RAO 

 

CRIMINAL REVISION  CASE No.1752 of 2006 

 

ORDER: 

  

  Heard  the lea rned  c ounsel for the petitioner and  the lea rned  

Pub lic  Prosec utor for the respondents. 

 The p resent Crimina l Revision Case is filed  questioning  the 

judgment passed  in Crimina l Appea l No.209 of 2002 da ted  

23.10.2006 on the file of the Court of II Add itiona l Sessions Judge, 

Kadapa  a t Prodda tur, c onfirming the judgment in C.C.No.271 of 

2001 da ted  17.7.2002 on the file of the c ourt of the II Add itiona l 

Jud ic ia l Mag istra te of I Class, Prodda tur, c onvic ting  the petitioner 

for the offenc e under Sec tion 34(a ) of the Andhra  Pradesh Exc ise 

Ac t. 

 The fac ts in b rief a re tha t on 5.1.2001 the Sub  Inspec tor of 

Prohib ition and  Exc ise, inspec ted  the p remises of the petitioner and  

found  200 liters of F.J.Wash, in his possession. The petitioner was 

a rrested  and  interroga ted  and  samp les of the sa id  F.J.Wash was 

taken and  sent to c hemic a l examina tion. Pursuant thereto, a  c rime 

was reg istered  vide Crime No.285 of 2002 for the offenc e under 

Sec tion 34(a )  and  Sec tion 7(a ) read  with sec tion 8(e) of the Andhra  

Pradesh Prohib ition Ac t. After filing  of the c harge sheet, the lea rned  

Magistra te has taken c ognizanc e of the offenc e aga inst the 

petitioner and  numbered  the c ase as C.C.No.271 of 2001. On tria l, 

the petitioner was c onvic ted  for the above sa id  offenc e by 

judgment da ted  17.7.2002. Aggrieved  by the sa id  judgment, 

Crimina l Appea l No.209 of 2002 was filed  on the file of the II 
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Add itiona l Sessions Judge, Kadapa   a t Prodda tur. After hearing , the 

lea rned  Sessions judge, c onfirmed  the c onvic tion of the petitioner 

vide judgment da ted  23.10.2006. However, sentenc e of 

imprisonment was reduc ed  to six months from one year. Aggrieved  

by the same, the p resent c rimina l revision c ase is filed . 

 Learned  c ounsel appearing  for the petitioner, basic a lly 

c ontended  tha t both the Courts below c ommitted  an error in 

c onvic ting  the petitioner in the absenc e of any independent 

witnesses. Convic tion c annot be based  on the evidenc e of polic e 

offic ia ls i.e. PWs.3 to 5. He a lso c ontended   tha t the entire stoc k i.e. 

200 litres of F.W.Wash was a lso not seized . Only samp le was taken 

and  sent to c hemic a l examiner’ s report. On this ground , he sought 

for ac quitta l of the petitioner. 

 Per c ontra , the lea rned  Pub lic  Prosec utor appearing  for the 

Sta te c ontended  tha t though the independent witnesses who were 

examined  as PWs.1 and  2 were dec la red  hostile, the Exc ise 

Inspec tors and  the c onstab le who were a t the sc ene of offenc e 

were examined  as PWs 3 to 5, their evidenc e is trustworthy and  

based  on whic h  c onvic tion c an be passed . 

 Having  heard  both the c ounsel and  from the perusa l of the 

materia l on rec ord , both the Courts below a fter apprec ia ting  the 

evidenc e held  tha t the offenc e aga inst the petitioner under Sec tion 

34(a ) of the Andhra  Pradesh Exc ise Ac t has been p roved  beyond  

reasonab le doub t. On further perusa l of the materia l, exc ep t the 

evidenc e of PWs.3 to 5, there is no independent witness. PWs.1 and  

2 who were examined  were dec la red  as hostile and  have not 

supported  the c ase of the p rosec ution. Though PWs.3 to 5 were 
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examined , in the light of the submission of the lea rned  c ounsel for 

the petitioner tha t the entire stoc k was not seized  exc ep t the 

samp le, shows any amount of doub t with regard  to the seizure. It is 

a lso pertinent to note tha t the Inspec tor of Polic e who inspec ted  

the p remises and  seized  the stoc k and  taken the samp le and  sent 

for c hemic a l examina tion is not examined . In fac t Sri N.Haroon 

Saheb  was the Exc ise Inspec tor who inspec ted  and  seized  the 

stoc k. However, the sa id  inspec tor has not been examined . On the 

other hand , PW.3 who a fter rec eip t of the panc hanama reg istered  

the c rime and  issued  First Information Report has been examined . 

Even from the judgments of both the Courts below, it is evident tha t 

PWs.1 and  2 who a re the independent witnesses turned  hostile and  

they d id  not support the c ase of the p rosec ution. Added  to the 

same, the Exc ise Inspec tor who c onduc ted  the ra id  and  seized  the 

materia l is a lso not examined . The sa id  two aspec ts a re fa ta l to the 

p rosec ution c ase. In the c ase of Krishan Chand v. State of 

Himac hal1 Pradesh the Apex Court held  as under: 

“ The High Court fa iled  to apprec ia te tha t in the 

absenc e of independent witnesses, the 

evidenc e of the polic e witnesses must be 

sc rutinized  with grea ter c a re, espec ia lly when 

polic e witnesses c ontrad ic ted  themselves on 

the issue as to in whose handwriting  the seizure 

memo, the a rrest memo, c onsent memo and  

the NCB form were written and  the evidenc e 

adduc ed  by the p rosec ution was not reliab le.”  

 

 

 From the above, it is c lea r tha t in the absenc e of 

independent witnesses the evidenc e of polic e witness was 

sc rutinized  with grea ter c a re, espec ia lly when they c ontrad ic ted  
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themselves with regard  to the p rosec ution c ase. In the c ase on 

hand , when the independent witnesses d id  not support the c ase of 

the p rosec ution, the p rosec ution ought to have examined  the 

Inspec tor who c onduc ted  the ra id  and  seized  the stoc k. When the 

p rosec ution fa iled  to examine the best possib le evidenc e ava ilab le 

with them, an adverse inferenc e has to be d rawn. Therefore, this 

Court is of the op inion tha t the p rosec ution fa iled  to estab lish the 

guilt of the ac c used , beyond  reasonab le doub t. As suc h, this Court 

is of the op inion tha t it is a  fit c ase where benefit of doub t c an be 

extended  to the petitioner and  he c an be ac quitted . 

 Ac c ord ing ly, the Crimina l Revision Case is a llowed  setting  

aside the judgment passed  in Crimina l Appea l No.209 of 2002 

da ted  23.10.2006 on the file of the Court of II Add itiona l Sessions 

Judge, Kadapa  a t Prodda tur, c onfirming the judgment in 

C.C.No.271 of 2001 da ted  17.7.2002 on the file of the c ourt of the II 

Add itiona l Jud ic ia l Magistra te of I Class, Prodda tur, c onvic ting  the 

petitioner for the offenc e under Sec tion 34(a ) of the Andhra  

Pradesh Exc ise Ac t. 

 Misc ellaneous petitions pend ing , if any, sha ll stand  c losed .  

 

                                                                        _________________________ 

                         JUSTICE P.KESHAVA RAO 

  

Date: 06/ 09/ 2018 
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