
THE HON’BLE SRI JUSTICE P.KESHAVA RAO  

 

WRIT PETITION No.19309 OF 2014 

ORDER:  

 

Heard  the lea rned  c ounsel appearing  for the petitioner and  

lea rned  Government Pleader appearing  for the respondents 1 to 4. 

 

The p rayer sought for in the writ petition is as under: 

“ to issue a  writ of mandamus dec la ring  the ac tion of the 

respondents in not reg istering  a  c rime aga inst the 5th respondent 

and  her henc hmen on the c omp la int made by the petitioner on 

14.05.2013 as illega l, a rb itra ry, c ontra ry to the p rovisions of Crimina l 

Proc edure Code and  c onsequently d irec t the respondents to 

reg ister a  c rimina l c ase aga inst the 5th respondent and  her 

henc hmen in appropria te p rovisions of the Crimina l Proc edure 

Code forthwith.”  

 

The basic  grievanc e of the petitioner is tha t the 5th 

respondent a long with rowdy-sheeters, her son and  daughter, 

c ame to his house on 14.05.2013 a t 6.00 a .m. and  bea t him 

merc ilessly, sp rinkled  c hilli powder and  put a  c loth in his mouth and  

threa tened  to kill him if he would  not c ompromise for their 

demanded  amount.  In tha t c onnec tion, the petitioner lodged  a  

c omp la int with the 4th respondent, but however, the 4th respondent 

fa iled  to reg ister a  c rime aga inst the 5th respondent though  the 

c omp la int prima fac ie  d isc loses c ommission of an offenc e 

aga inst respondent No.5.   

 
 Per c ontra , the lea rned  Government Pleader appearing  for 

respondent Nos.1 to 4 c ontended  tha t the writ petition is not 

ma inta inab le, sinc e the petitioner has got a  remedy under Sec tion 
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190 read  with Sec tion 200 Cr.P.C., aga inst the inac tion on the pa rt 

of respondent No.4 in reg istering  a  c rime. 

 

 Having heard  both the c ounsel and  from a  perusa l of the 

materia l on rec ord , the admitted  fac ts a re tha t pursuant to the 

c omp la int lodged  by the petitioner, the 4th respondent fa iled  to 

reg ister a  c rime, though c ommission of prima  fac ie c ase is made 

out, ac c ord ing to the petitioner.  In this regard , Chap ter XII of the 

Code of Crimina l Proc edure, 1973, c ontemp la tes information to the 

polic e and  their powers to investiga te.  Sec tions 154 and  156 

Cr.P.C., rela te to the information in c ognizab le c ases and  the 

powers of the polic e offic ers to investiga te c ognizab le c ases.  When 

information is b rought before the polic e about c ommission of any 

a lleged  offenc e, whic h is c ognizab le, the c onc erned  polic e offic er 

is duty bound  to reg ister the c rime.  However, when the polic e 

offic er fa ils to reg ister a  c rime, the aggrieved  party c an resort to the 

p rovisions of Chap ter XV of the Code and  lodge a  c omp la int 

before the c onc erned  Magistra te. 

 
 In Aleque Padamsee and others vs. Union of India and 

others1, the Apex Court had  c onsidered  the simila r issue and  held  as 

under: 

“ 6. “ 4. When the information is la id  with the polic e, but no 

ac tion in tha t beha lf is taken, the c omp la inant c an under 

Sec tion 190 read  with Sec tion 200 of the Code lay the 

c omp la int before the Magistra te having jurisd ic tion to take 

c ognizanc e of the offenc e and  the Magistra te is required  to 

enquire into the c omp la int as p rovided  in Chap ter XV of the 

Code.  In c ase the Magistra te, a fter rec ord ing evidenc e, 

finds a  p rima  fac ie c ase, instead  of issuing p roc ess to the 

ac c used , he is empowered  to d irec t the polic e c onc erned  

                                                 
1
 (2007) 6 SCC 171 
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to investiga te into the offenc e under Chap ter XII of the 

Code and  to submit a  report. If he finds tha t the c omp la int 

does not d isc lose any offenc e to take further ac tion, he is 

empowered  to d ismiss the c omp la int under Sec tion 203 of 

the Code. In c ase he finds tha t the c omp la int/ evidenc e 

rec orded  p rima  fac ie d isc loses an offenc e, he is 

empowered  to take c ognizanc e of the offenc e and  c ould  

issue p roc ess to the ac c used .  

 These aspec ts have been highlighted  by this Court in 

All Ind ia  Institute of Med ic a l Sc ienc es Emp loyees' Union 

(Regd) v. Union of Ind ia  ((1996) 11 SCC 582). It was 

spec ific a lly observed  tha t a  writ petition in suc h c ases is not 

to be enterta ined . The above position was aga in highlighted  

in Gangadhar Janardan Mha tre v. Sta te of Maharashtra  

[(2004) 7 SCC 768], Minu Kumari and  another v. Sta te of 

Biha r and  others ((2006) 4 SCC 359) and  Hari Singh v. Sta te of 

U.P. (2006 (5) SCC 733).  

7.  Whenever any information is rec eived  by the polic e 

about the a lleged  c ommission of offenc e whic h is a  

c ognizab le one there is a  duty to reg ister the FIR.  There c an 

be no d ispute on tha t sc ore. The only question is whether a  

writ c an be issued  to the polic e authorities to reg ister the 

same. The basic  question is as to what c ourse is to be 

adop ted  if the polic e does not do it. As was held  in All Ind ia  

Institute of Med ic a l Sc ienc es c ase (supra ) and  re-itera ted  in 

Gangadhar c ase (sup ra ) the remedy ava ilab le is as set out 

above by filing  a  c omp la int before the Mag istra te. Though it 

was fa intly suggested  tha t there was c onflic t in the views in 

All Ind ia  Institute of Med ic a l Sc ienc es c ase (supra ), 

Gangadhar c ase (supra ), Hari Singh c ase (sup ra ), Minu 

Kumari c ase (supra ) and  Ramesh Kumari c ase (sup ra ), we 

find  tha t the view expressed  in Ramesh Kumari c ase (supra ) 

rela ted  to the ac tion required  to be taken by the polic e 

when any c ognizab le offenc e is b rought to its notic e. In 

Ramesh Kumari c ase (supra ) the basic  issue d id  not rela te to 

the methodology to be adop ted  whic h was expressly dea lt 

with in All Ind ia  Institute of Med ic a l Sc ienc es c ase (supra ), 

Gangadhar c ase (sup ra ), Minu Kumari c ase (supra ) and  Hari 

Singh c ase (sup ra ). The view expressed  in Ramesh Kumari 

c ase (supra ) was re- itera ted  in La llan Chaudhary and  others 

v. Sta te of Biha r (AIR 2006 SC 3376). The c ourse ava ilab le, 

when the polic e does not c a rry out the sta tutory 

requirements under Sec tion 154 was d irec tly in issue in All 

Ind ia  Institute of Med ic a l Sc ienc es c ase (supra ), Gangadhar 

c ase  (supra ), Hari Singh c ase (supra ) and  Minu Kumari c ase 

(supra ). The c orrec t position in law, therefore, is tha t the 

polic e offic ia ls ought to reg ister the FIR whenever fac ts 

b rought to its notic e show tha t c ognizab le offenc e has been 

made out. In c ase the polic e offic ia ls fa il to do so, the 

moda lities to be adop ted  a re as set out in Sec tion 190 read  

with Sec tion 200 of the Code. It appears tha t in the p resent 

c ase initia lly the c ase was tagged  by order da ted  24.02.2003 

with WP(C) 530/ 2002 and  WP(C) 221/ 2002. Subsequently, 

these writ petitions were de-linked  from the a foresa id  writ 

petitions.  
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8. The writ petitions a re fina lly d isposed  of with the following 

d irec tions:  

(1)  If any person is aggrieved  by the 

inac tion of the polic e offic ia ls in reg istering  the 

FIR, the moda lities c onta ined  in Sec tion 190 

read  with Sec tion 200 of the Code a re to be 

adop ted  and  observed .  

(2)  It is open to any person aggrieved  by 

the inac tion of the polic e offic ia ls to adop t the 

remedy in terms of the a foresa id  p rovisions.  

(3)  So fa r as non-grant of sanc tion aspec t is 

c onc erned , it is for the government c onc erned  

to dea l with the p rayer. The government 

c onc erned  would  do well to dea l with the 

matter within three months from the da te of 

rec eip t of this order.  

(4)  We make it c lea r tha t we have not 

expressed  any op inion on the merits of the 

c ase.”  

 In Hari Singh vs. State of U.P.2, the Apex Court held  as under: 

 “ When the information is la id  with the polic e, but no 

ac tion in tha t beha lf is taken, the c omp la inant c an under 

Sec tion 190 read  with Sec tion 200 of the Code lay the 

c omp la int before the Magistra te having jurisd ic tion to take 

c ognizanc e of the offenc e and  the Magistra te is required  to 

enquire into the c omp la int as p rovided  in Chap ter XV of the 

Code.  In c ase the Magistra te a fter rec ord ing evidenc e finds 

a  p rima  fac ie c ase, instead  of issuing p roc ess to the 

ac c used , he is empowered  to d irec t the polic e c onc erned  

to investiga te into the offenc e under Chap ter XII of the 

Code and  to submit a  report.  If he finds tha t the c omp la int 

does not d isc lose any offenc e to take further ac tion, he is 

empowered  to d ismiss the c omp la int under Sec tion 203 of 

the Code.  In c ase he finds tha t the c omp la int/ evidenc e 

rec orded  p rima  fac ie d isc loses an offenc e, he is 

empowered  to take c ognizanc e of the offenc e and  would  

issue p roc ess to the ac c used .  These aspec ts have been 

highlighted  by this Court in All Ind ia  Institute of Med ic a l 

Sc ienc es Employees’  Union (Regd .) v. Union of Ind ia  ((1996) 

11 SCC 582).  It was spec ific a lly observed  tha t a  writ petition 

in suc h c ases is not to be enterta ined .”  

 

 The above sa id  p roposition was a lso c onsidered  in Divine 

Retreat Centre vs. State of Kerala and others3 and  held  tha t 

wherever there is inac tion on the part of the polic e to ac t on the 

                                                 
2
 (2006) 5 SCC 733 

3
 (2008) 3 SCC 542 
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c ompla int and  follow the p roc edure under Chap ter XII of the Code, 

it is for the aggrieved  pa rty to file a  c omp la int under Sec tion 190 

read  with Sec tion 200 Cr.P.C. before the Magistra te. 

 

 The grievanc e of the petitioner is tha t respondent No.4 is not 

taking  any ac tion pursuant to the c omp la int lodged  by him 

pa rtic ula rly in reg istering a  c rime.  In suc h a  situa tion, the petitioner 

has got every right to invoke the powers under Sec tion 190 read  

with Sec tion 200 Cr.P.C., and  file a  c omp la int before the Magistra te 

having  jurisd ic tion to take c ognizanc e of the offenc e and  the 

Magistra te is required  to look into the c ompla int in c omp lianc e with 

the p roc edure c ontemp la ted  in Chap ter XV of the Code.  

Therefore, the c ourse left open to the petitioner is to approac h the 

c onc erned  Magistra te by invoking the p rovisions of Chap ter XV of 

the Code.  The petitioner c annot stra ight away file the writ petition 

without invoking  the p rovisions of Sec tions 190 and  200 Cr.P.C.  In 

tha t view of the matter, this Court is of the op inion tha t the writ 

petition, as filed  is not ma inta inab le. 

 

Ac c ord ing ly, the writ petition is d ismissed .  No c osts. 

 

Pend ing misc ellaneous petitions, if any, sha ll stand  c losed . 

 

___________________ 

                                                       P.KESHAVA RAO,J 

 

09th NOVEMBER 2018. 

Tsr 

 


