
HON’BLE SRI JUSTICE S.V. BHATT 

 

C.R.P. No.714 OF 2018  

ORDER: 

 

 Heard  Mr.Gopa la  Krishna  Ka lanidhi for petitioners and  

Ms.Nagamani for respondent. 

 The p la intiffs in O.S. No.4 of 2006 in the Court of Senior Civil 

Judge, Manthani a re the revision petitioners.  The p la intiffs filed  I.A. 

No.17 of 2017 under Sec tion 5 of the Limita tion Ac t (for short ‘ the 

Ac t’ ) to c ondone the delay of 709 days in filing  a  petition to set 

aside the aba tement c aused  both due to the demise of 1st p la intiff 

on 28.11.2014 and  a lso for not taking  steps within time stipula ted  by 

law.  The g ist of the a ffidavit reads thus: 

         After the dea th of 1st p la intiff, app lic a tion is filed  before the 

Tahasilda r, Ramagundam for issuanc e of lega l heir c ertific a te and  

the Tahsilda r a fter due enquiry issued  the ‘ family member 

c ertific a te’  instead  of issuing  lega l heir c ertific a te.  The 1st p la intiff 

filed    O.S. No.4 of 2006 for pa rtition and  separa te possession aga inst 

the respondent.  The 2nd  petitioner herein, who is wife of 1st p la intiff, 

c ould  not a ttend  the Court due to ill-hea lth and  menta l agony and  

she c ould  not inform the dea th of 1st p la intiff to their Advoc a te. 

 The sole respondent filed  c ounter a ffidavit and  has taken 

ob jec tions on the stand  taken in the a ffidavit and  a lso the merits of 

the c ase.  In an app lic a tion filed  for c ondoning the delay of 709 

days for setting  aside aba tement for not taking  the steps within 

time, a  very meandering  and  lengthy c ounter a ffidavit is filed  by 

the respondent. I have with the assistanc e of the lea rned  c ounsel 
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appearing  for the pa rties, perused  the c ounter a ffidavit and  this 

Court is c ompelled  to observe tha t the averments in the c ounter 

a ffidavit have been expanded  beyond  nec essity of the oc c asion. 

 The tria l Judge, by referring  to the d istinguishing  c irc umstanc e 

between the c ase on hand  and  the c ita tion relied  on by the 

petitioners held  as follows: 

   “The counsel appearing for the petitioner submits that 

after the death of plaintiff No.1 in OS 04/2006 i.e. husband 

of the petitioner by reason of ill health and mental agony 

she would have filed the petition for setting aside the 

abatement order other wise she would have filed the 

petition.  In support of his contention he relied on the 

judgment of Madras High Court Madurai Bench in Radhika 

others (petitioners) v/s. Srikumaran Nayar (respondent) 

CRP (NPD) (MD) (NO 1620/04 dated 31.01.2011) citing 

the above said judgment it has been contended by the 

learned counsel appearing for the petitioner that the 

petitioner shall be allowed to contest the matter then the 

case can be decided on merits.  In the judgment supra the 

Hon’ble Madras High Court allowed the petition U/Sec.5 of 

Limitation Act and condoned the delay.  But, the facts in 

the said case and the facts in the present case are not 

identical.  In the said case the delay was only 77 days.  

Moreover, in the said case the petitioners produced 

medical certificates before the Sub Court which dismissed 

the petition, but in this case the delay was 709 days and 

no piece of document if filed to show that the petitioner fell 

sick and by reasonable ill health she could not approach 

the court for filing the petition.  Therefore, the judgment of 

the Hon’ble Madras High Court will not apply to the present 

case.  The contention of the petitioner that due to ill health 

following the death of her husband she could not approach 

before the court is not inspiring confidence.   Moreover, 

this is the old case of 2006. 10 years have elapsed from 

the date of filing of the suit and more than 2 years elapsed 
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from the date of abatement of order.  Therefore, it is too 

late for the petitioner to approach this court.” 

 

 and  fina lly d ismissed  the app lic a tion. 

 

 Mr.Gopa la  Krishna  Ka lanidhi c ontends tha t the suit is for 

pa rtition and  separa te possession of ha lf share in the p la int 

sc hedule p roperties.  The 1st p la intiff was looking a fter the litiga tion, 

he d ied  and  even assuming without admitting  tha t steps c ould  not 

be taken to b ring  the lega l rep resenta tives on rec ord  within the 

time stipula ted  by law, the Court should  have taken a  p ragmatic  

view in the matter and  ought to have ac c ep ted  the p rayer for 

c ondoning the delay. He p lac es strong relianc e on the dec isions in 

Balwant Singh (dead) v. Jagdish Singh1, Dhira j Singh (dead) through 

LRs v. State of Haryana2 and  p rays for setting  aside the order 

impugned in the C.R.P. by c ondoning  the delay in filing  app lic a tion 

to set aside the default order. 

 

Ms.Nagamani, appearing  for respondent c ontends tha t the 

p rayer to c ondone the delay c ould  not be exerc ised  as matter of 

c ourse and  the d isc retion of the Court is exerc ised  sub jec t to a  

pa rty showing suffic ient c ause. The Court whic h is c a lled  upon to 

exerc ise the d isc retion c an c ondone if it is sa tisfied  with the c ause. 

The c ounsel c ontends tha t for the purpose of getting  the delay 

c ondoned , let the petitioners not to show Manthani town in a  poor 

light.  Ac c ord ing  to her, the p lac e has a ll the amenities and  lac k of 

c ommunic a tion or  inac c essib ility of their c ounsel is a  p lea  taken for 

                                                 
1
 (2010) 8 SCC 685 

2
  (2014) 14 SCC 127 
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c onvenienc e, pa rtic ula rly, for the sake of seeking c ondona tion of 

delay.  She p rays for d ismissing the C.R.P. and  c onfirming the order 

under revision. 

  

The app lic a tion is filed  under Sec tion 5 of the Ac t to c ondone 

the delay in filing  the app lic a tion to set aside the aba tement.  The 

d isc retion of the Court vis-à -vis the requirement of suffic ient c ause in 

a  c ase where the lega l rep resenta tives a re b rought on rec ord  was 

c onsidered  in a  c a tena  of c ases and  the p rinc ip les b road ly sta ted  

a re tha t the Court’ s dec ision to exc use the delay is jud ic ia l. 

Considering  the sc ope of the power under this rule, tha t while on 

the one hand  the Court should  not be overly stric t in requiring  p roof 

on why the app lic a tion for b rining lega l rep resenta tives on rec ord  or 

for setting  aside aba tement was not made in time, the restric tion 

imposed  on d isc retion is tha t every reason sta ted  is not ac c ep ted  

monotonously.  While c onsidering  p rayer for c ondona tion of delay 

in filing  petition for setting  aside aba tement the Court ought not to 

be hyper tec hnic a l pedantic  or un-p ragmatic .  Further in a  

pa rtic ula r c ase whether the exp lana tion furnishing  suffic ient c ause 

or not will be dependent on the fac ts of pa rtic ula r fac t situa tion.  

This Court is not suggesting  tha t a  stra ight jac ket formula  c an be put 

in p lac e for a ll the situa tions.  

               In the c ase on hand , the reasons assigned  by the tria l Court 

a re c omp letely unc onvinc ing.  May be tha t the dec ision relied  on 

by the p la intiffs may not be app lic ab le to the fac t situa tion of the 

c ase, but the Court is required  to examine the suffic ient c ause 
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sta ted  by the p la intiffs and  whether the c ause sta ted  makes ground  

for c ondonaa tion of delay or not.   Be tha t as it may, the p rayer is 

only to c ondone the delay keep ing in view the rights for whic h the 

pa rties a re ag ita ting  in the O.S. No.4 of 2006.   The suffic ient c ause 

sta ted  in a ffidavit appears to be p robab le and  ought not to be 

sub jec ted  to hyper tec hnic a l sc rutiny.  

          This Court is not c onvinc ed  with the reasons in order under 

revision and  the order under revision is set aside.  The delay of 709 

days is c ondoned .  The tria l Court is d irec ted  to take up  the other 

app lic a tion filed  by the p la intiffs to c ome on rec ord  and  pass orders 

within two weeks and  further take steps to d ispose of suit within 

three months from today.   

 The C.R.P. is ordered  as ind ic a ted  above.  No order as to 

c osts.  

Misc ellaneous petitions pend ing , if any, sha ll stand  c losed . 

 

 

                                                                         

                         ___________ 

                            S.V.BHATT, J 

 

Da te:10.04.2018 
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