
 

SMT JUSTI CE T. RAJANI  

CRI MI NAL PETI TI ON No .6 9 9 9  o f  2 0 1 1  

ORDER:  

 

This cr im inal pet it ion is filed, seeking for quash of the order in 

CRL.R.P.No.58 of 2010 dated 01.07.2011 on the file of the  

VI  Addit ional Sessions Judge, (FTC) , Anantapur at  Gooty, by vir tue of 

which the Court  below set  aside the orders passed in CRLMP.No.536 of 

2008 in MC.No.1 of 1993 dated 17.05.2010 on the file of the Judicial 

Magist rate of First  Class, Tadipat r i,  whereby the t r ial Court  allowed the 

pet it ion, enhancing the m aintenance am ount  from  Rs.400/ -  to 

Rs.2,500/ - . 

 

2. Heard the counsel for the pet it ioner and the learned Public 

Prosecutor, appearing for the second respondent . None appears for  

the first  respondent , in spite of not ice.  

 

3. The facts of the case, br iefly, are that  the pet it ioner is the 

legally wedded wife of the first  respondent , who deserted her, without  

providing m aintenance, by developing int im acy with another wom an. 

She filed MC.No.1 of 1993 on the file of the Judicial Magist rate of First  

Class, Tadipat r i,  in which m aintenance was granted at  Rs.400/ -  per 

m onth, by vir tue of order dated 04.02.1994. As the said order was 

passed 14 years ago and as the m aintenance granted therein was not  

sufficient  to m aintain herself,  the pet it ioner filed the present  pet it ion 

seeking for enhancem ent  of m aintenance am ount . The t r ial Court  by 

considering the evidence and the docum ents filed by the part ies, 

enhanced the m aintenance am ount , from  Rs.400/ -  to Rs.2,500/ - .  

The said order was set  aside by vir tue of the im pugned order. 
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4. The content ious docum ent  is the receipt  m arked as Ex.R4. 

There was a set t lem ent  between the part ies before the Lok Adalat  

whereby the respondent  herein agreed to pay Rs.92,400/ -  to his wife, 

pet it ioner herein. The content ion of the respondent  herein, all through, 

has been that  he paid the am ount  under Ex.R4 and that , hence,  

it  being the full and final sat isfact ion of the claim  of m aintenance of 

the pet it ioner, he does not  need to pay any m aintenance to the 

pet it ioner. The Court  below considered that  Ex.R4, being a xerox copy, 

cannot  be relied upon. Holding, as such, it ,  however, appreciated the 

contents of Ex.R4 and the endorsem ent  m ade on the reverse of Ex.R4, 

but  disbelieved it .  

 

5. The case of the respondent  before the Court  below was that  in 

pursuance of set t lem ent  before the Lok Adalat  for  Rs.92,000/ - ,   

he gave a DD for Rs.48,000/ -  and for the rem aining am ount ,  

he passed a cheque. According to him , Ex.R4 was prepared by R.W.3, 

an Advocate Clerk. Subsequent ly, both the part ies cam e to R.W.3 and 

as the pet it ioner requested for cash instead of cheque, on his advice, 

the respondent  got  DD for the rem aining am ount  of Rs.44,500/ -  on 

the sam e day. R.W.3 handed over the DD to the pet it ioner by taking 

back the cheque. He also m ade an endorsem ent  on Ex.R4. R.W.2 is an 

Advocate, who stated that  R.W.3 is not  his clerk and that  R.W.3 

scr ibed Ex.R4, which was prepared on the inst ruct ions of another 

Advocate, on 24.12.1996. R.W.2 knows both part ies since 30 to 40 

years. But  none of them  is his client . According to him , the respondent  

approached him  for filing divorce pet it ion, but  he refused to take br ief,  

on which he engaged another advocate. R.W.2 m ade endorsem ent  on 
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Ex.R4, at  the request  of both part ies. But  the Court  below found that  

the part ies did not  sign under the endorsem ent . 

 

6. The revisional Court , however, relied on the evidence of R.Ws.2 

and 3 and cam e to the conclusion that  the pet it ioner received the 

am ount  as set t led before the Lok Adalat . But  a perusal of the 

judgm ent  of the t r ial Court  would show that  Ex.R4 was appreciated 

vis-à-vis the evidence of R.Ws.2 and 3 and conclusion was drawn that  

the respondent  failed to prove that  he paid the am ount  as per the 

set t lem ent  m ade before the Lok Adalat . Several lapses were found in 

the evidence of R.Ws.2 and 3. 

 

7. Though the respondent  stated that  he gave a DD for 

Rs.48,000/ - , he did not  m ake any effort  to prove the paym ent  of said 

am ount  under the DD. He did not  render any explanat ion for his 

inabilit y to produce the or iginal of Ex.R4. The lapse of R.W.2 in not  

taking the signatures of the part ies on the endorsem ent  m ade on 

Ex.R4 was also r ight ly appreciated and r ight ly, his evidence was not  

relied upon. I n the light  of the above observat ions, the t r ial Court  

declined to at tach any im portance to the evidence of R.Ws.2 and 3. 

The evidence of R.W.3 that  the receipt  was handed over to the 

respondent  was considered and on that  ground, the failure of the 

respondent  to produce the or iginal of the said receipt  was considered 

as affect ing his credibilit y. The sam e cannot  be found fault  with.  

The approach of the t r ial Court  went  on appropriate lines.  

I t  also evaluated the evidence with regard to the incom e of the 

respondent  m et iculously and st ruck a balance, by rest r ict ing the claim  

of m aintenance to Rs.2,500/ -  per m onth instead of Rs.4,800/ -  as 
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claim ed. I n arr iving at  the incom e of the respondent  as Rs.9,000/ -  per 

m onth, the t r ial Court  took into considerat ion the evidence of R.W.1, 

who stated that  he was drawing Rs.9,000/ -  and odd as pension. 

Hence, in view of the above, this Court  opines that  the im pugned order 

is liable to be set  aside and is accordingly set  aside.      

 

I n the light  of the above, the cr im inal pet it ion is allowed.  

As a sequel, the m iscellaneous pet it ions, if any pending, shall stand 

closed. 

__________ 

T. RAJANI , J 
September 12, 2018 

DSK  


