
SMT JUSTI CE T. RAJANI  

CRI MI NAL PETI TI ON Nos.6 5 7  an d  6 7 3  o f  2 0 1 8  

 

COMMON ORDER:  

 

 

The two pet it ions are filed, under Sect ion 439(2)  of the Crim inal 

Procedure Code, seeking cancellat ion of regular bail granted to A2,  

by vir tue of order in CRLMP.No.2054 of 2017 dated 08.12.2017 and 

cancellat ion of ant icipatory bail granted to respondents/ A1 and A2,  

by vir tue of order in CRLMP.No.1069 of 2017 dated 31.07.2017,  

by the Sessions Judge, Mahila Court , Vijayawada. Cr.No.237 of 2017 

was registered, against  A1 and A2, for the offences under Sect ions 

498-A and 376(2) (n) ( f)  of the I ndian Penal Code and Cr.No.353 of 

2017 was subsequent ly registered against  A2 for the offence under 

Sect ion 307 of the I ndian Penal Code. 

 

2. Heard the counsel for the pet it ioner, Mr. S.S. Prasad, learned 

senior counsel for respondents/ accused and the Public Prosecutor  

appearing for the State.  

 

3. With respect  to Cr.No.237 of 2017, which was registered on 

15.07.2017 for the offence under Sect ions 498-A and 376(2) (n) ( f)  of 

I PC, the pet it ioner does not  file copy of the or iginal report  given by her 

but  she filed the let ter of the I nspector of Police, Krishnalanka Police 

Stat ion, Vijayawada City, addressed to the Assistant  Com m issioner of 

Police, South Zone, Vijayawada City, seeking to t ransfer the case to 

Suryaraopet  Police Stat ion, on the point  of jur isdict ion, which spells 

the facts, as under:  



  2 

 

 On 05.07.2017 at  18.00 Hrs, the vict im , who is the com plainant , 

stated that  her m arr iage was perform ed on 29.05.2005 with A2,  

by giving dowry of Rs.5 lakhs and 15 sovereigns of gold ornam ents,  

apart  household art icles. A2 harassed her m entally and physically, 

even after two children were born. Her father- in- law m ade allegat ion 

that  she had illegal contacts with so m any persons and that  she is 

giving ent ire m oney to them . After the death of her m other- in- law,  

her father- in- law m ade so m any sexual assaults on her and finally in 

the m onth of Novem ber, between 7.00 hrs to 8.00 hrs, her father- in-

law, forcibly, part icipated in sexual intercourse and also further several 

t im es. Even though she inform ed the m at ter to her husband,  

her husband did not  consider her words. She cam e out  in view of 

unbearable harassm ent  and peculiar at t itude of her husband and 

father- in- law. Later, her husband cam e to her house and threatened to 

kill her and her children.  

 

4. The Court  below, by elaborately considering the case law and 

also considering that  a perusal of the statem ents of the father and the 

m other of the defacto com plainant  shows that  the offence under 

Sect ion 376 I PC is not  at t racted and that  they also stated that  the 

defacto com plainant  was residing in her parents house since Decem ber 

2015, observed that  no grave allegat ions are m ade out  in the 

com plaint  given by the defacto com plainant  and granted bail to the 

pet it ioners therein.   

 

5. The second order grant ing bail to the husband of the defacto 

com plainant , who is the sole accused in Cr.No.353 of 2017, spells the 

facts, m ost  of which are the sam e, as m ent ioned in Cr.No.237 of 2017.  
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The addit ional allegat ions are that  the accused therein, who is the 

husband of the defacto com plainant , on 15.11.2017, at  about  10.00 

PM, cam e into her bedroom , on the eve of her daughter’s bir thday, 

with a view to kill her and beat  her in the presence of her children and 

also throt t led her neck and t ied a towel to her neck and  

he fisted on her r ight  eye and at tem pted to kill her. Her children raised 

cr ies and she escaped and dialled 100 on which the police cam e to the 

spot  and she inform ed the m at ter to them . Her husband necked her 

out  of the house, stat ing that  she cannot  do anything to him .  

The police cam e there and called her husband. He cam e out  but  he did 

not  even reply to the police. Again on 17.11.2017, at  about  10.00 PM,  

her husband drove her children and herself and throt t led her neck and 

t ied a towel to her neck. Then her children raised cr ies and she 

escaped. 

 

6. The Court  below, though in detail,  did not  consider the gravity 

of the allegat ions and the t ruth of the allegat ions, observed that  as the 

invest igat ion was alm ost  com plete and as that  the pet it ioner therein 

was in jail since 20.11.2017 and granted bail.  The content ion of the 

Public Prosecutor, that  the offence is heinous in nature and the 

invest igat ion is st ill pending, was noted. I t  also observed that  a 

perusal of the CD file showed that  the invest igat ion is alm ost  

com pleted. 

 

7. The pet it ions are now filed seeking cancellat ion of the aforesaid 

bail orders on the ground that  the respondents/ accused have m isused 

the bail granted to them . After obtaining bail in Cr.No.237 of 2017,  

the husband of the com plainant , com m it ted an offence for which 
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Cr.No.353 of 2017 was registered. The bail applicat ion does not  m ake 

out  any case for any relief and the respondents are not  ent it led for  

cont inuat ion of bail and that  the pet it ioner apprehends danger to her 

life and her children in the hands of the accused. She also subm its that  

the condit ions im posed in the bail order are not  com plied with.  

 

8. The order in CRLMP.No.1069 of 2017 in Cr.No.237 of 2017 is 

delivered in the pet it ion filed for grant  of ant icipatory bail,  while the 

order in CRLMP.No.2054 of 2017 in Cr.No.353 of 2017 is delivered in a 

pet it ion seeking grant  of regular bail.  There are no condit ions im posed 

while grant ing ant icipatory bail to the respondents/ accused, except  

that  they should furnish a personal bond for Rs.20,000/ -  with the 

suret ies for a like subm it . I n the order grant ing regular bail,  apart  from  

the above condit ion, a condit ion that  the respondent  should at tend the 

police stat ion on every Monday and Friday between 8.00 AM and 12.00 

Noon t ill the charge sheet  is filed, was im posed. There is no adverse 

report  from  the Public Prosecutor, who is the person, who is expected 

to inform  about  the non-com pliance of the condit ions, with regard to 

the com pliance of the said condit ion. Hence, the pet it ioner stands 

without  any basis, for the content ion that  the condit ions im posed in 

the bails orders were not  com plied with.   

 

9. With regard to cancellat ion of bail,  the counsel for the pet it ioner 

relies on the following decisions:  

 

 I n PRASANTA KUMAR SARKAR v . ASHI S CHATTERJEE1   

the Suprem e Court  reiterated the factors to be considered while 

                                                            

1
 (2010) 14 SCC 496 
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considering a bail applicat ion. I t  was stated that  those factors should 

be borne in m ind while considering the applicat ion for bail.  They are as 

follows:  

i.  whether there is any prima facie or reasonable ground to 

believe that  the accused had commit ted the offence;  

ii.  nature and gravity of the accusat ion;  

iii.  severity of the punishment  in the event  of convict ion;  

iv.  danger of the accused absconding or fleeing, if released on 

bail;  

v. character, behaviour, m eans, posit ion and standing of the 

accused;  

vi.  likelihood of the offence being repeated;  

vii.  reasonable apprehension of the witnesses being        

influenced;  and 

viii.  danger, of course, of just ice being thwarted by grant  of bail.  

 

 I t  was observed that  if the High Court  does not  advert  to these 

relevant  considerat ions and m echanically grants bail,  the said order 

would suffer form  the vice of non-applicat ion of m ind, rendering it  to 

be illegal and considering that  the High Court  therein com pletely lost  

sight  of the basic pr inciples enumerated in the decision, the appeal 

was allowed and the order was set  aside. 

 

 The decision in SAVI TRI  AGARW AL v . STATE OF 

MAHARASHTRA 2  is, in fact , not  useful for the pet it ioner as it  was 

observed that  very cogent  and overwhelm ing circum stances are 

necessary for an order direct ing cancellat ion of bail,  already granted.  

I t  was observed that  in the said case nothing was brought  on record 

from  which it  can be inferred that  the appellants had not  cooperated in 

the invest igat ion or had, in any m anner, abused concession of bail 

                                                            

2
 (2009) 8 SCC 325 
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granted to them . I t  was also observed that  reject ion of bail in a  

non-bailable case at  the init ial stage and cancellat ion of bail are two 

different  aspects and overwhelm ing circum stances are necessary for 

cancelling the bail.  The Suprem e Court  laid down the param eters for 

grant  of ant icipatory bail.  I t  was observed that  though the power 

conferred by Sect ion 438 of the Code is of an ext raordinary character,  

it  does not  just ify the conclusion that  the power m ust  be exercised in 

except ional cases only because it  is of ext raordinary character.  

 

 The decision in RANJI T SI NGH v . STATE OF MADHYA 

PRADESH 3  lays down the param eters for grant ing bail.   

I t  was observed that  no special em phasis is required to state that  

there is dist inct ion between the param eters for grant  of bail and 

cancellat ion of bail;  there is also dist inct ion between the concept  of 

set t ing aside an unjust ified, illegal or perverse order and cancellat ion 

of an order of bail,  on the ground that  the accused has m isconducted 

him self or certain supervening circum stances warrant  such 

cancellat ion. I t  held that  if an order grant ing bail was a perverse one 

or passed on ir relevant  m aterials, it  can be annulled by superior Court . 

 

10. The counsel for the respondents/ accused also relies on certain 

decisions as under:  

 I n BHAGI RATHSI NH v . STATE OF GUJARAT4  the Suprem e 

Court  has laid down the considerat ions for cancellat ion of bail and 

observed that  very cogent  and overwhelm ing circum stances are 

necessary for an order seeking cancellat ion of bail;  even where a 

                                                            

3
 (2013) 16 SCC 797 

4
 (1984) 1 SCC 284 



  7 

 

prim a facie case is established, the approach of the Court  in the 

m at ter of bail is not  that  the accused should be detained by way of 

punishm ent  but  whether the presence of the accused would be readily 

available for t r ial or that  he is likely to abuse the discret ion granted in 

his favour, by tam pering with evidence. I t  was also observed that  

ordinar ily the Suprem e Court  is not  inclined to interfere with the 

orders either grant ing or refusing to grant  bail to an accused person 

either facing a cr im inal t r ial or whose case after convict ion is pending 

in appeal;  but  where the order grant ing the bail by the Sessions Judge 

was set  aside by the High Court , adopt ing an erroneous approach,  

the Suprem e Court  can interfere with the High Court ’s order of 

cancellat ion of bail.  I t  was also observed that  the High Court  therein 

was m isdirected, while exam ining the quest ion of direct ing cancellat ion 

of bail,  by interfer ing with the discret ionary order of the Sessions 

Court . 

 

 I n BHADRESH BI PI NBHAI  SETH v . STATE OF GUJARAT5   

the Suprem e Court  laid down principles and guidelines regarding grant  

of ant icipatory bail.  The Suprem e Court  relied on GURUBAKSH 

SI NGH SI BBI A v . STATE OF PUNJAB  [ (1980)  2 SCC 565]  wherein 

the Const itut ion Bench em phasised that  provision of ant icipatory bail 

enshrined in Sect ion 438 of the Code is conceptualized under Art icle 21 

of the Const itut ion which relates to personal liberty;  therefore, such a 

provision calls for a liberal interpretat ion of Sect ion 438 of the Code,  

in the light  of Art icle 21 of the Const itut ion;  the Code explains that  an 

ant icipatory bail is a pre-arrest  legal process which directs that  if the 

                                                            

5
 (2016) 1 SCC 152 
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person in whose favour it  is issued is thereafter arrested on the 

accusat ion in respect  of which the direct ion is issued, he shall be 

released on bail.  The dist inct ion between an ordinary order of bail and 

an order of ant icipatory bail is that  whereas the form er is granted after 

arrest  and therefore, m eans release from  the custody of the police, the 

lat ter is granted in ant icipat ion of arrest  and is therefore, effect ive at  

the very m om ent  of arrest .  At  para 22 of the judgm ent , the Suprem e 

Court  observed that  grant  or non-grant  of bail depends upon a variety 

of circum stances and the cum ulat ive effect  thereof enters into judicial 

verdict . Hence, this part  of the observat ion of the Suprem e Court  

shows that  the cum ulat ive effect  of considerat ion of the circum stances, 

enters into judicial verdict . 

 

 I t  is also interest ing to note that  at  Para 25.4 the Suprem e 

Court  observed that  there is no requirem ent  that  the accused m ust  

m ake out  a special case for the exercise of power to grant  ant icipatory 

bail.  I t  is also held that  when the Court  is inclined to grant  ant icipatory 

bail,  it  shall grant  inter im  bail and then issue not ice to the Public 

Prosecutor, after hearing whom , the Court  m ay either reject  or confirm  

the init ial order of grant ing bail.  I n the said decision, while holding that  

no purpose would be served in com pelling the appellant  to go behind 

bars;  the Suprem e Court  also observed that  the invest igat ion is 

com pleted and there is no allegat ion that  the appellant  m ay flee the 

course of j ust ice and there is no allegat ion that  during this period he 

had t r ied to influence the witnesses. I t  also further observed that  in 

the aforesaid circum stances, even when there is a serious charge 

levelled against  the appellant , that  by it self should not  be the reason 
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to deny ant icipatory bail when the m at ter is exam ined, keeping in view 

other factors enum erated above. 

 

 A Full Bench judgm ent  of the Suprem e Court  in STATE ( DELHI  

ADMI NI STRATI ON)  v . SANJAY GANDHI 6  held that  m ere turning of 

witnesses host ile is not  enough for cancellat ion of bail and involvem ent  

of the accused in br inging out  such result  m ust  be shown.  

 

11. As already observed, while grant ing ant icipatory bail the Court  

below has considered the case law and in the order grant ing regular 

bail,  the Court  below observed that  the invest igat ion is com pleted and 

that  the pet it ioner therein was in jail since long. Whether it  is 

m andatory that  all the considerat ions, that  are held to be necessary 

for grant ing bail have to be spelled out  by the order, has to be 

exam ined. 

 

12. The nature and gravity of the accusat ion is, however, borne out  

by the record. The antecedents of the applicant  have to be put  forth by 

the prosecut ion i.e. with regard to the accused undergoing 

im prisonm ent  on convict ion by a court  in respect  of any cognizable 

offence. The possibilit y of the applicant  to flee from  just ice and the 

possibilit y of the applicant  likely to repeat  sim ilar or other offence are 

also the facts which have to be urged and proved by the prosecut ion. 

The im pact  of grant  of ant icipatory bail affect ing very large num ber of 

people is,  however, not  there in this case.  As the disputes are 

between two private part ies, the quest ion of the order grant ing bail,  

im pact ing large num ber of people, does not  ar ise. 

                                                            

6
 (1978) 2 SCC 411 



  10 

 

13. The param eters for grant ing bail are laid down and the 

param eters for cancellat ion of bail are also laid down by vir tue of the 

above decisions. With regard to the param eters of grant ing bail,   

the Court  below, while grant ing ant icipatory bail,  considered the above 

param eters. The order grant ing bail however, only reflects the stage of 

invest igat ion and the period of detent ion of the accused. The nature 

and gravity of the accusat ion, however, is evident  from  the record.  

So also, the severity of the punishm ent  in the event  of convict ion.  

With regard to the danger of absconding or fleeing after release on 

bail;  the likelihood of the offence being repeated;  the reasonable 

apprehension of the witnesses being influenced and the danger of 

just ice being thwarted by grant  of bail,  it  is for the Public Prosecut ion 

to put  forth such subm issions and also the m ater ial in support  of such 

subm issions. The order does not  show that  any such subm issions or 

m aterial were put  forth by the prosecut ion. 

 

14. With regard to the content ion of the counsel for the pet it ioner, 

that  the respondents com m it ted the offence under Sect ion 307 I PC 

after ant icipatory bail was granted in the earlier cr im e, this Court  

opines that  the sam e shall not  be the considerat ion for cancellat ion of 

bail,  which was granted after the alleged offence was com m it ted by 

the respondents. Apart  from  that , if the m aterial on record shows that  

the allegat ions, prim a facie,  are not  believable, the Court  shall not  

cancel the bail.  There is inherent  inconsistency in the report  given by 

the defacto com plainant / pet it ioner. The allegat ion is that  on 

15.11.2017 there was an at tem pt  of m urder on her and that  she 

inform ed the police about  the sam e but  as to what  happened after the 



  11 

 

police intervened and as to how she was again allowed into the house, 

so that  the sam e offence was again com m it ted on 17.11.2017 is not  

explained in the report . So also, the allegat ion that  A1 had sexual 

intercourse with her on several occasions. I t  does not  receive sufficient  

st rength, for the reason that  pet it ioner does not  m ent ion the dates of 

the offences and does not  m ent ion the reasons for her not  report ing 

about  the sam e im m ediately after the alleged offence took place, 

which is in one Novem ber. Though she does not  specify the year,  

it  has to be understood that  it  is, at  any rate, in Novem ber 2016,  

as the report  was given in the year 2017. 

 

15. I n RANJI T SI NGH’s case (3 supra)  the Suprem e Court  says 

that  if an order grant ing bail was a perverse one or passed on 

irrelevant  m aterials, it  can be annulled by superior Court .  

No perversity can be seen in the im pugned orders.  

 

16. From  what  is observed by the Suprem e Court  in BHADRESH 

BI PI NBHAI  SETH’s case (5 supra)  it  can be understood that  when 

the invest igat ion is com pleted and there is no allegat ion that  the 

appellant  m ay flee the course of just ice and there is no allegat ion that  

during this period he had t r ied to influence the witnesses,  

no cancellat ion of bail is warranted.  There are no such allegat ions in 

this case. Hence, this Court  opines that  it  is not  a fit  case for cancelling 

the bail granted to the respondents/ accused. 

 

The cr im inal pet it ions are dism issed. As a sequel,  

the m iscellaneous applicat ions, if any pending, shall stand closed. 

 

__________ 

T. RAJANI , J 
March 22, 2018 

DSK  


