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THE HON'BLE SRI JUSTICE ABHINAND KUMAR SHAVILI 

  

W.P. No.23132 of 2002 

 

 ORDER:  
  
 

This writ  pet it ion is f iled challenging the orders passed by the 

Labour Court  in I.D.No. 165/ 98 dated 23.08.2001, wherein the pet it ioner 

was appointed afresh by modifying the punishment  of removal from 

service. 

 
2. The counsel for the pet it ioner submits that  the allegat ion leveled 

against  the pet it ioner is that  he was absent  from dut ies for four days, for 

which the pet it ioner submit ted sick cert if icate, but  the respondents, 

without  appreciat ing the said cert if icate, had init iated disciplinary 

proceedings and imposed a maj or penalty of removal from service, vide 

orders dated 03.01.1997.  Challenging the same, the pet it ioner has 

unsuccessfully preferred appeal and review, and thereafter, f iled I.D.No. 

165/ 98 under Sect ion 2(a)(2) of the Indust rial Disputes Act , challenging 

the orders of removal.  In the charge sheet , it  was stated that  the 

pet it ioner was absent  from 15.06.1995 to 22.07.1995. 

 
3. The counsel for the pet it ioner submits that  the punishment  of 

removal from service is too harsh and therefore, the Labour Court , while 

applying the proport ionality theory, had set  aside the orders of removal,  

but , while grant ing relief,  had directed that  the pet it ioner be appointed 

afresh without  cont inuity of service and back wages.  Challenging the 

same, the present  writ  pet it ion is f iled.   

 
4. The counsel for the pet it ioner submits that  the Labour Court  ought  

to have granted cont inuity of service, at  least , for the purpose of 

terminal benefits, and contends that  appropriate orders be passed 
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direct ing the respondents to grant  cont inuity of service, at  least  for the 

purpose of terminal benefits. 

 
5. The Standing Counsel appearing for the respondent -Corporat ion 

had contended that  the disciplinary authority had right ly imposed the 

punishment  of removal for the proven misconduct  in the enquiry, and the 

Labour Court , in exercise of the powers under Sect ion 11(a) of the 

Indust rial Disputes Act , modif ied the punishment  of removal to that  of 

fresh appointment , and no illegality or irregularity has been pointed out  

by the pet it ioner in the orders passed, and in the absence of the same, 

this Court  should not  interfere with the orders passed by the Labour 

Court , and the writ  pet it ion is liable to be dismissed. 

 
6. This Court , having considered the submissions made by the part ies, 

is of the considered view that  the Labour Court  ought  to have applied the 

proport ionality theory and ought  to have considered the case of the 

pet it ioner for grant  of cont inuity of  service at  least  for the purpose of 

terminal benefits.  The Labour Court  should have appreciated the fact  

that  the allegat ion against  the pet it ioner is the lone allegat ion in his 

ent ire career and should have granted him cont inuity of service.  The 

allegat ion is only for unauthorized absence, that  too, on account  of il l-

health of the pet it ioner.  Therefore, ends of j ust ice would be met  if  the 

writ  pet it ion is disposed of, direct ing the respondents to extend the 

cont inuity of service to the pet it ioner for the purpose of terminal 

benefits. 

 
7. Accordingly, the writ  pet it ion is disposed of, direct ing the 

respondents to extend the cont inuity of service to the pet it ioner only for 

the purpose of terminal benefits.  The rest  of the Award passed by the 
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Indust rial Tribunal is confirmed.  There shall be no order as to costs.  

Miscellaneous pet it ions pending, if  any, shall stand closed. 

 

           ________________________ 

                                 ABHINAND KUMAR SHAVILI, J 

 
Date: 20.12.2018 
DMG 
 

 

 
 
 


