
THE HON’BLE SRI JUSTICE A.RAJASHEKER REDDY 

 

C.R.P.NO.398 OF 2018 AND CMA.NO.59 OF 2018 

 

COMMON ORDER 

 

 

 Revision petitioner and  the appellant in both the c ases, is one and  

the same and  he is the p la intiff in the suit.  He filed  suit in O.S.No.63 of 2010 

on the file of V Add itiona l Sessions Judge, Tirupa ti, for dec la ra tion of tile 

and  for permanent injunc tion.  The sa id  suit was d ismissed  for default, vide 

order and  dec ree da ted  25.06.2015.  To set aside the sa id  order, and  to 

restore the suit to file, p la intiff filed  I.A.No.33 of 2016 in O.S.No.63 of 2010 

under Order 9 Rule 9 read  with Sec tion 151 CPC.  As there is delay of 165 

days in filing  the Order 9, Rule 9 CPC app lic a tion, p la intiff filed  I.A.No.32 of 

2016 in O.S.No.63 of 2010, under Sec tion 5 of the Limita tion Ac t, 1963 to 

c ondone the delay.  By order and  dec ree da ted  08.12.2017, the c ourt 

below d ismissed  the delay c ondone petition.  Consequently, I.A.No.33 of 

2016 in O.S.No.63 of 2010, filed  under Order 9 Rule 9 of CPC, was a lso 

d ismissed  on 8.12.2017.  Aggrieved  by the d ismissa l of the delay c ondone 

petition, p la intiff filed  C.R.P.No.398 of 2018 and  aga inst the d ismissa l of 

Order 9, Rule 9 CPC app lic a tion, CMA.No.59 of 2018, is filed . 

 

 For the sake of c onvenienc e, pa rties will be referred  to as petitioner 

and  defendants. 

 

 Learned  c ounsel appearing  for the petitioner/ p la intiff, submits tha t 

as the petitioner was suffering  from Lambosac ra l Spond ilities and  Sc ia tic a , 

he took trea tment from 20.06.2015 to 05.01.2016 and  he p roduc ed  the 

c ertific a te issued  by the doc tor, but the tria l c ourt, though referred  the 

same in the impugned  order; on p resumptions and  assumptions, held  tha t 

the med ic a l c ertific a te filed  by the petitioner appears to be fab ric a ted .  

Learned  c ounsel submits tha t the suit is filed  for dec la ra tion of tile and  for 
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perpetua l injunc tion and  as the va luab le rights of the petitioner in 

immovab le p roperty, a re involved , the tria l c ourt ought to g iven him 

opportunity on terms.  Therefore, he sought to c ondone the delay and  to 

a llow the app lic a tion filed  under Order 9, Rule 9 of CPC, and  to restore 

the suit to file. 

 

 On the other hand , the lea rned  c ounsel appearing  respondents /  

defendants vehemently opposing the above c ontentions, submitted  tha t 

though the petitioner filed  the med ic a l c ertific a te, fa iled  to examine the 

doc tor to p rove the verac ity of the same.  He sta tes tha t the averments 

made in the a ffidavit filed  in support of the delay c ondone app lic a tion, 

a re vague  and  the find ing rec orded  by the tria l c ourt tha t the med ic a l 

c ertific a te p roduc ed  by the petitioner appears to be fab ric a ted , c annot 

be interfered  with by this c ourt under the revisiona l jurisd ic tion.  With these 

c ontentions, he sought to d ismiss the revision and  the appea l. 

 

 In this c ase, it is to be seen tha t though the averments made in the 

a ffidavit filed  in support of the delay c ondone app lic a tion, a re not 

sa tisfac tory, petitioner p roduc ed  the med ic a l c ertific a te issued  by the 

doc tor.  Norma lly, the app lic a tions under Sec tion 5 of the Limita tion Ac t, 

1963, a re dec ided  based  on averments made in a ffidavit and  materia l 

p roduc ed  a long with it and  only in some c ases, where the delay is 

abnorma l, evidenc e would  be let in.  In the p resent c ase, c ertific a te of 

doc tor is filed , whic h is a lso referred  to in the impugned  order. 

 

 The suit is filed  for dec la ra tion of tile and  for perpetua l injunc tion 

and  as per the averments made in the a ffidavit filed  in support of the 

delay c ondone petition, it c ould  be seen tha t the p la intiff filed  a ffidavit in 

lieu of c hief-examina tion and  tha t though he was p resent before the 

c ourt on two to three oc c asions for the purpose of c ross-examina tion, 
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defendants took time and  the petitioner, who is aged  about 64 years, 

c la ims to be suffering  from the above sta ted  a ilment during  the relevant 

period .  In these fac ts and  c irc umstanc es and  having regard  to the na ture 

of the suit and  in the interest of justic e, this c ourt is of the view tha t the tria l 

c ourt ought to have c ondoned  the delay on c erta in terms. 

 

 Ac c ord ing ly, the delay of 165 days in filing  app lic a tion under     

Order 9, Rule 9 CPC is c ondoned  and  c onsequently the sa id  app lic a tion is 

a llowed  and  the suit is restored  to file and  the impugned orders da ted  

8.12.2017 in I.As.No.32 and  33 of 2016 in O.S.No.63 of 2010, a re set aside, 

sub jec t to the c ond ition of petitioner paying c osts of an amount of 

Rs.10,000/ - (Rupees ten thousand  only) to A. P. Sta te Lega l Servic e 

Authority, Hyderabad , within a  period  of four weeks from today. 

 

 It is made c lea r tha t in c ase of default in payment of the above 

sta ted  amount, within the period  stipula ted , the impugned orders would  

stand  restored . 

 

 As the suit is of the year 2010, the tria l c ourt sha ll d ispose the same in 

ac c ordanc e with law, within a  period  of six months from the da te of 

rec eip t of a  c opy of this order, and  it is need less to observe tha t both the 

parties sha ll c o-opera te for the d isposa l of the suit within the stipula ted  

period . 

 

 The revision and  the appea l a re ac c ord ing ly d isposed  of.   

  

 Interloc utory app lic a tions pend ing, if any, sha ll stand  c losed .   

 

                                                                    ------------------------------------------ 

                                                                         A.RAJASHEKER REDDY,J 

 

DATE:23—11—2018  

 

AVS 


