
HON’BLE SRI JUSTICE S.V.BHATT 

 

Company Applic ation No.98  OF 2018 

In 

Company Petition No.39  OF 2016 

ORDER: 

 
 Heard  Mr.Cha lla  Subba  Rao for app lic ant, Mr.M.Anil Kumar 

for 1st respondent and  Mr.Nekkanti Rama Rao, pa rty in person/ 2nd   

respondent.  

  Simp lex Infrastruc tures Limited , Simp lex House 27, 

Shakespeare Sarani, Kolka ta , a  thirty pa rty to Company Petition 

No.39 of 2016, is the app lic ant.   The app lic a tion  is filed  under Rule 9 

of the Companies (Court) Rules, 1959 (for short ‘ the Rules’ )  read  

with Sec tion 457 (b ) of the Companies Ac t,1956 (for short  ‘ the Ac t’ ) 

p raying for a  d irec tion to the Offic ia l Liquida tor  of 1st respondent 

c ompany to address  letter to NTPC Limited , Rammam Hydro Power  

Projec t-III, Post Naya  Bazaar, BSNL, Build ing  Jorethang , South Sikkim 

permitting  the app lic ant to c ontinue to exec ute Rammam Hydro 

Power Projec t-III of NTPC Limited   by Simp lex- Apex Enc on 

(Rammam Barrage) Consortium (for short ‘SAE Consortium) and  a lso 

permitting  c ontinued  remittanc e  of amounts payab le to SAE 

Consortium for the exec uted  work by a  SAE Consortium to the 

c red it of the Current Ac c ount No.263305000011 opened  by SAE 

Consortium, with ICICI Bank Limited , Jorethang b ranc h, South Sikkim 

and  to  permit opera tion of the Current Ac c ount No. 263305000011 

solely by rep resenta tive of app lic ant c ompany with the c ognizanc e 

of Offic ia l Liquida tor rep resenting  the respondent c ompany in 

liquida tion. 
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 The averments in b rief a re as follows: 

 The third  party/  app lic ant and  M/ s,.Apex Enc on Projec ts 

Priva te Limited   (c ompany in liquida tion) on 07.10.2013, c onstituted  

SAE Consortium a  joint venture for the purpose of pa rtic ipa ting   

b idd ing and  exec uting  work floa ted  through under NTPC c a lled  

Rammam Hydro Power Projec t-III of NTPC.  SAE Consortium is the 

suc c essful b idder.  NTPC through work order No.CS-5602-304 (R2)-

9CS-LOA-6209-AMDT No.01 da ted  30.09.2014 awarded  Civil & HM 

Works of Barrage Complex  and  HRT Pac kage in favour of SAE 

Consortium. 

   On 31.08.2015, M/ s. Shell Ind ia  Markets Priva te Limited  filed  

Company Petition No.39 of 2016 under Sec tion 433(e) read  with 

Sec tions 434(a ) ad  439(1) (b ) of the Ac t for wind ing up  of Apex 

Enc on Projec ts Priva te Limited , the c ompany in liquida tion. On 

06.07.2017, Company Petition No.39 of 2016 was heard  a long with 

Company Petition No.60 of 2013 filed  aga inst Apex Enc on Projec ts 

Priva te Limited  and  having  regard  to the und isputed  and  admitted  

liab ility of M/ s. Apex Enc on Projec ts Priva te Limited , this Court 

appointed  Offic ia l Liquida tor as Provisiona l Liquida tor of M/ s.Apex 

Enc on Projec ts Priva te Limited . 

 The app lic ant herein having regard  to appointment of 

Provisiona l Liquida tor, has filed  the instant app lic a tion for the reliefs 

sta ted  above and  in effec t take over and  assume the tota l 

tec hnic a l, financ ia l and  manageria l responsib ility of exec uting  the 

work order da ted  30.09.2014.  The app lic ant a lleges tha t a t the first 

instanc e one of the reasons for c onsortium is to utilise the expertise 
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of Apex Enc on Projec ts and  the app lic ant c ompany intends to 

exec ute the work order under the supervision of Expertise of Apex 

Enc on Projec ts Priva te Limited  who a re independently pa id  

remunera tion by the SAE Consortium.  Apex Enc on Projec ts Priva te 

Limited  is under tremendous financ ia l stress as on da te and  in view 

of appointment of Provisiona l Liquida tor the respondent c ompany 

c annot c ontribute resourc es for exec uting  the p rojec t. In 

rec ip roc a tion of ac c ep tanc e of a rrangement as p rayed  for in the 

app lic a tion, SAE Consortium will c ompensa te Apex Enc on Projec ts 

Priva te Limited  a t 2% on eac h running b ill c rea ted  to Current 

Ac c ount No. 263305000011 to Apex Enc on.  The app lic ant and  the 

2nd  respondent agree tha t this is the understand ing between them 

to tide over the c risis and  c omp lete c ontrac tua l ob liga tion to NTPC.  

Therefore, app lic ant sta tes tha t it is ob liga ted  to remit 2% to the 

ac c ount of Apex Enc on now ma inta ined  by Offic ia l Liquida tor.  The 

app lic ant further a lleges tha t when the joint venture agreement 

was entered  into between the app lic ant and  the Apex Enc on 

Projec ts Priva te Limited , there was no lega l hind ranc e or inc apac ity 

in law or fac t.  Therefore, joint venture was entered  into to 

c ontribute financ ia l, tec hnic a l and  manageria l skills for exec uting  

Rammam Barrage Projec t.  On ac c ount of appointment of 

Provisiona l Liquida tor, a  few p rac tic a l d iffic ulties a re p resented  in 

exec ution of work order da ted  30.09.2014, for the Apex Enc on for a ll 

purposes has bec ome an inert c ompany.  The Provisiona l Liquida tor 

now appointed  may not be in a  position to pa rtic ipa te in the 

exec ution of the p rojec t by stepp ing  into the shoes of Apex Enc on.  
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These d iffic ulties ought not to c ause NTPC taking more than one 

view in the imp lementa tion of Rammam Barrage Projec t whic h is of 

na tiona l importanc e.  Further the fresh p roc ess of tendering  etc . if 

undertaken, by NTPC suc h p roc ess will result in enormous financ ia l 

esc a la tion to NTPC.  In sp ite of stress and  stra in now fac ed  by Apex 

Enc on with the appointment of Provisiona l Liquida tor the app lic ant 

sta tes it is p repared  to assume and  ac c ep t the entire responsib ility 

in exec ution of work order da ted  30.09.2014 to the sa tisfac tion of 

NTPC and  d isc harge the c ontrac tua l ob liga tion to NTPC, without 

liab ility to the ac c ount of Apex Enc on or the Provisiona l Liquida tor.  

It is submitted  both by Managing Direc tor who appeared   in person 

and  a lso by the app lic ant c ompany tha t a  few of the works 

involving   tec hnic a l c ompetenc e  a re still looked  a fter and  

exec uted  by  the sta ff of c ompany in liquida tion and  the sta ff of 

c ompany in liquida tion a re pa id  from the joint venture.  Therefore, 

by ac c ep ting  the ac c ommodation or a rrangement p rayed  for by 

the app lic ant, the lega l p roc eed ings pend ing in Company Petition 

No.39 of 2016 c an go on and  the Apex Enc on through Offic ia l 

Liquida tor rec eives a  sum in the range of rupees  eight to ten c rores 

with the  exec ution and  c omp letion of the p rojec t by the app lic ant. 

 The Offic ia l Liquida tor filed  the report and  the report does not 

d ispute most of the averments in the a ffidavit filed  by the app lic ant. 

One of the ob jec tions ra ised  by the Offic ia l Liquida tor, needs 

referenc e is tha t Offic ia l Liquida tor does not have information from 

Apex Enc on to p resume  tha t 2% assured  p rofit is the rec ip roc a l 

ob liga tion ac c ep ted  by the Apex Enc on for entrusting  exc lusive 
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responsib ility to app lic ant.  In other words, the Offic ia l Liquida tor 

does not have ob jec tion for app lic ant herein to takeover and  

d isc harge the c ontrac tua l ob liga tions of work order da ted  

30.09.2014 of SAE Consortium p rovided  the amount rec eivab le by 

the Apex Enc on is pa id  to the ac c ount of Apex Enc on Projec ts 

Priva te Limited  ma inta ined  by Offic ia l Liquida tor.  Taking note of the 

ob jec tions ra ised  by Offic ia l Liquida tor, the 2nd  respondent has 

been imp leaded  by this Court vide order da ted  23.02.2018 and  who 

has exp la ined  the c irc umstanc es under whic h a  supp lementa l 

agreement was entered  into between the app lic ant and  Apex 

Enc on.  To the pointed  query of Court whether these deta ils a re 

b rought to the notic e of the Offic ia l Liquida tor by Apex Enc on, it is 

sta ted  by respondent No.2 tha t the deta ils will be furnished  a long 

with the sta tement of a ffa irs when filed  by the c ompany.  

Respondent No.2 further submits tha t with a  view to c ompletion of 

ob liga tions undertaken by the joint venture though the Apex Enc on 

Projec ts Priva te Limited  is under financ ia l tress, still it is extend ing 

c oopera tion and  sharing  the know-how in exec ution of c ivil work.  

He submits tha t the 2% if pa id  to the ac c ount of c ompany in 

liquida tion the same c an be d istributed  by Offic ia l Liquida tor in 

ac c ordanc e with law. 

 Mr.Cha lla  Subba  Rao has substantia lly reitera ted  these 

submissions.  Sinc e there is no opposition either from the Offic ia l 

Liquida tor or the Ex-Managing Direc tor of Apex Enc on, this Court is 

not referring  to a ll the c ontentions, but p rec isely sta ted  the effort of 

app lic ant and  respondent No.2 is to c onvinc e this Court to exerc ise 
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its jurisd ic tion under Rule 9 of Rules read  with Sec tion 457(b ) of the 

Ac t. He submits tha t the app lic ant i.e. Simp lex Infrastruc tures  

Limited , Kolkotta  assumes the tota l ob liga tions under work order 

da ted  30.09.2014 and  will c ontinue to pay a t 2%  on every running 

b ill rec eived  towards c onsidera tion for the work exec uted  by 

app lic ant.  Further to the c red it of the Ac c ount No.263305000011, 

sta ff of Apex Enc on working for app lic ant a re pa id  sa la ries.   Thus in 

future for engag ing the servic es of sta ff of Apex Enc on,  no financ ia l 

burden is fastened  or c la ims made before the Offic ia l Liquida tor.  

For enab ling  app lic ant c ompany to p roc eed  to exec ute the work 

order, he submits sinc e Provisiona l  Liquida tor is appointed , the 

Offic ia l Liquida tor may be d irec ted  to address a  letter to app lic ant 

as well as NTPC on the lines sta ted  above. 

 Mr.Anil Kumar having regard  to the stage of exec ution of 

NTPC Projec t, inab ility of Offic ia l Liquida tor to pa rtic ipa te in the 

exec ution of Rammam Hydro Projec t, and  singula r c irc umstanc es 

sta ted  by app lic ant, does not oppose the p rayer.  But submits tha t if 

there is an agreement between app lic ant and  respondent No.2, 

without financ ia l burden, c ivil or c rimina l on respondent now 

represented  by Offic ia l Liquida tor, c an be c onsidered . 

 I have perused  the rec ord  and  taken note of submissions of 

lea rned  c ounsel appearing  for the pa rties and  a lso the 2nd  

respondent.   

Now the short point for c onsidera tion is: 

 Whether the app lic ant is entitled  for the p rayers made in the 

instant app lic a tion?  
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As a lready noted , the app lic a tion is filed  under Rule 9 of the 

Rules read  with Sec tion 457(b ) of the Ac t. 

 Rule 9 of the Rules reads as follows: 

Rule 9: Inherent powers of Court: 

Nothing in these Rules shall be deemed to limit or otherwise 

affect the inherent powers of the Court to give such directions 

or pass such orders as may be necessary for the ends of 

justice or to prevent abuse of the process of the Court. 

                                                                        (emphasis added) 

 

One of the submissions of the c ounsel for app lic ant is tha t 

Rule 9 c onfers power on c ompany Court whic h is wide enough to 

inc lude the p resent situa tion.  The power is not limited  or restric ted  

by the other rules, for issuing d irec tions or orders p rayed  for in the 

app lic a tion to meet the ends of justic e or to p revent abuse of 

p roc ess of the Court.  In the instant app lic a tion, the p rayer is made 

to meet the ends of justic e.  

Mr.Anil Kumar while assisting  the Court on the jurisd ic tion of 

this Court under Rule 9 of the Rules, has b rought to the notic e of this 

Court the dec ision in Bakemans Industries P. Ltd v. New Cawnpore 

Flour Mills and others1 . 

 Now reverting  bac k to the instant p rayers, it is noted  the joint 

venture was awarded  c onstruc tion of Rammam Barrage by NTPC. 

The work order was awarded  as ea rly as 30.09.2014 when there was 

no restra int on Apex Enc on.  Under the work order, the app lic ant, as 

sta ted  above, by taking  the servic es of expertise of Apex Enc on in 

c ivil works is exec uting  the p rojec t.  The app lic ant herein is now 

                                                 
1  (2008) 144 Comp Cas 71 (SC) 
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assuming the entire responsib ility of exec uting  the ob liga tions 

undertaken by the joint venture c onstituents without financ ia l 

imp lic a tion either to Apex Enc on or troub le the Offic ia l Liquida tor in 

any manner.  It is submitted  tha t without further delay, a  p rojec t of 

na tiona l importanc e is required  to be undertaken and  c omp leted .  

Apex Enc on is pa id  2% on eac h running b ill rec eived  from NTPC for 

ac c ep ting  the p rayer now made by app lic ant. 

After taking  note of relevant c irc umstanc es, this Court is of 

the view tha t the request of app lic ant c onforms to the sc heme of 

the Companies Ac t, for with the appointment of Provisiona l 

Liquida tor for Apex Enc on, the app lic ant has to exec ute the work 

with the c onsent of Offic ia l Liquida tor.  Direc t pa rtic ipa tion by the 

Provisiona l Liquida tor has both p rac tic a l, financ ia l and  tec hnic a l 

d iffic ulties.  Therefore, pa rtic ipa tion in any manner by Provisiona l 

Liquida tor as rightly pointed  out by Mr.Anil Kumar is ruled  out.  His 

c onc ern in the exec ution of work is tha t no further p rob lem or 

liab ility should  be fastened  on the offic e of the Provisiona l Liquida tor 

or Apex Enc on.  The c ontention is noted .  The p rayer if c onsidered  

and  ac c ep ted , this Court is of the view tha t the prayer is more in 

the na ture of furtheranc e of justic e; p revent loss to app lic ant; joint 

venture c onsisting  of Simp lex Infrastruc tures Limited , Kolka ta  and  

Apex Enc on Projec ts Priva te Limited ; NTPC.  The a rrangement 

fac ilita tes rec eip t of 2% on running b ills to the ac c ount of Apex 

Enc on.  This Court has weighed  a ll the c irc umstanc es for and  

aga inst the app lic ant.  In over a ll assessment, the p rayer if 

ac c ep ted  will outweigh benefits than d isadvantages.  The refusa l of 
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prayer may lead  to expec ted  and  unexpec ted  results a t the hands 

of NTPC fina lly resulting  delay of exec ution of Rammam Hydro 

Power Projec t or exec ution with add itiona l financ ia l burden to 

NTPC.  This Court p refers to fac ilita te d isc harge of ob liga tions by SAE 

Consortium through app lic ant, whic h would  be in the interest of 

justic e and  financ es.  Further the app lic ant ac c ep ts every 

ob liga tion under the p resent a rrangement.  Henc e the app lic a tion 

is ordered .  The Offic ia l Liquida tor is d irec ted  to address  letter to 

NTPC Limited , Rammam Hydro Power Projec t-III, Post Naya  Bazaar, 

BSNL Build ing , Jorethang, South Sikkim as well as the app lic ant 

permitting  exec ution of work order awarded  to SAE Consortium by 

app lic ant herein and  a ll the remittanc es a re to be c red ited  to the 

c urrent ac c ount No.263305000011 ma inta ined  by SAE Consortium.  

The app lic ant-Simp lex Infrastruc tures Limited  is d irec ted  to send  

sta tement of ac c ount of Current Ac c ount No. 263305000011 onc e 

in two months to Offic ia l Liquida tor a long with the deta ils of 

remittanc es made a t 2% on eac h running b ill.  The app lic ant sha ll 

not and  will not have any c la im for assuming the ob liga tions under 

the work order aga inst Apex Enc on or the offic e of Provisiona l  

Liquida tor. 

                  The Company App lic a tion is ordered  as ind ic ted  above.   

 

                         _____________ 

                                                                                                S.V.BHATT, J 

 

Date: 07.03.2018 

Stp  


