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HIGH COURT QF JUDICATURE AT HYDERAEAD
FOR THE STATE OF TELANGANA AND THE STATE OF ANDOHRA PRADESH
WEDNESDAY, THE TWELFTH DAY OF DECEMBER,
TWO THOUSAND AND EIGHTEEN
: PRESENT :
THE HONOURABLE DR. JUSTICE M., EE_ETHﬁ.H.ﬁ.['I'I.ﬁ. MURTI
A5.M.P No, 2617 of 217
And
LA No. 1 of 2018
M
AS Mo, 323 OF 20147
Botwean:-
Borra Srinivasa Rag Sfo. Bhujangaiah.
PetiticnerDefencant
(apocilant in AS.MNo, 323 of 207
an the tile of High Courd)
AND
hMugraboina Gopl Raju, 5o Venkateswarly, o Chowdavaram Sivaru, Junam Chunduru
Villagae, Guntur Bural Mandal, Gumtur District.
«RespondentPlaintff
TRagpondant in-do-)

AS.M.P.No. 2617 of 2017 -

Foetiion wnder Section 127 CPC graying that in the circumstancas stated in the affidavic
filed in suppart of {ne petition, 1the Righ Court may be pleased o suspend the udgmeant and
cecraa gassed in O5Sno0 318 of 2005 on the file of the 1l Adcitonal Distict Judge, Guntur
cE AT 20T pending dizposal of AS No. 323 o 2007, an lhe liie of the High Courl,

LAMNo. 1 of 2018 :-

Petition under Section 157 CPC praying that in the circumstancas sated in the affidavi
filed in supporl of the pstition, the High Court may be plesssd o modify the arcers passad in
A S MP.No. 2617 of 2017 in A5 Ma. 323 of 2017 dated 17-04-2018 an tha file of s Hon'ale
High Court inslzad of B804 to the costs imposed by the court below since the propeny under
aitachmeant.

The pslition coming an for heanng, upon persing the Petition and tha athidavi) filed in
support thereof and the order of the Hegh Court ardar daled 17-04-2018 in A5 M.F No, 2617 of
2077 and upon hearing he argumenis of Sri Challa Ajay Kamar, Advocate for the Palitiona:
gnd af Sri L. Dayakar Reddy, Advocats for respondent, the Courl made thes fallowing

ORDER :-

"ASM.P.No.2617 of 2017 is filed by the defendantlappellant/petitioner
requesting to grant interim stay of execution of the decree for money, which is
impugned in the appeal suit.

On 17.04.2018, this Court granted the following interim order in the said
application.

“Heard.

There shall be Interim stay, as prayed for, untll further orders, subject to
condition of the petitioner depositing 1/4" of the decretal amount along with
entire suit costs within 8 weeks from today, failing which the stay automatically
ceases its force without further reference to this Court and the trial Court can
proceed with the execution of the decrec.

On such deposit, the respondent! plaintiff is permitted to withdraw the

same on furnishing security or undertaking in the event of allowing the appeal
to restitue from the security.”

Without complying with the condition imposed in the aforestated order, the
petitioner/appellant filed |LA.No.1 of 2018 seeking verbatim the following relief:
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“For the reasons stated in the accompanying affidavit, it is therefore prayed
that the Hon'ble High Court may be pleased to modify the orders passed in
ASM.P.No.261T7 of 2017 in AS.No.323 of 2017 dated 17.04.2018 on the file of
this Hon'ble Court instead of 50% to the costs imposoed by the Court below
since the property under attachmaent, panding disposal of the appeal and pass
such other order or erders as this Hon'ble Court deems fit and proper in the
interest of justice.”™

| have heard the submissions of the learned counsel for the
defendant/appellant! petitioner (‘the defendant’, for brevity) and of the learned
counsel for the respondent/plaintiff (‘the plaintiff', for brevity).

Learned counzel for the defendant submits as follows:

‘This Court granted conditional stay orders on 17.04.2018. By the said
orders, the defendant is required to deposit 14" of the decree debt along with
suit costs within six weeks from that date (17.04.2018). Failing which the stay
orders shall automatically cease to be in force. Now, the plaintiff {decree holder)
filed an Execution Petition and it is at an advanced stage. Hence, LA.No.1 of 2018
is filed for modification of the orders of stay. However, the prayer is wrongly
waorded in the sajd [LA. Hence, the present request of the defendantlappellant is
that instead of modifying the stay orders, dated 17.04.2018, time may be extendead
for complying with the conditions imposed in the said stay orders and permission
may be accorded for making the deposit of 1/4"” of the decretal amount, in easy
instalments, as the defendant is not in a position to make the deposit at one time.
In view of the grounds urged in the memorandum of appeal, the defendant has
got fair chance of success in the appeal suit.’)’

#ar econtra, the submissions of the |earned counsel for the
respondent/plaintiff are as follows:

‘The suit was filed by the plaintiff against the defendant for recovery of
money on the foot of a promissory note of the year 2013. After full fladged trial,
the trial Court decreed the suit. The unsuccessful defendant filed the appeal suit.
This Court, by showing consideration. granted interim stay subject to the
condition of the depositing 1/4"" of the decree debt within six weeks instead of
directing him to deposit 50% of the decree debt as per normal practice. The said
stay orders were granted in April, 2018, Six weeks time lapsed long time back,
As the conditions imposed in the stay orders are not complied with, the stay
orders atood vacated automatically. Since the decree debt is not paid., the
plaintiff was constrained to file the Execution Petition. There are no grounds to
either modify the stay orders or grant extension of time and permit the defendant
to deposit 1/4™ of the decree debt in instalments. Hence, LA.No.1 of 2018 filed by
the defendant may be dismissed declaring that the stay orders are not in force in
view of non-compliance of the conditions imposed In the stay orders”’

| have given earnest consiceration to the facts and submissions.

The unsuccessful defendant assailed a money decree in the appeal suit,
Generally, while granting stay orders, this Court imposes condition to deposit
0% of the decree debt besides costs. But, having regard to the submissions of
the learned counsel for the defendant, this Court directed the defendant to
deposit 1/4" of the decretal debt along with suit costs within six weeks fram
17.04.2018 and further observed in the stay orders that on failure to make
deposits as indicated within the said time frame, the stay order shall stand
vacated automatically without reference to the Court for any further orders.
Having not deposited the 1/4" of the decree debt and also costs to the credit of
the suit and having kept quiet till November, 2018, the defendant filed LA.No.1 of
2018 for modification of the stay orders. He now seeks extension of time for
complying with the conditions imposed in the stay orders and also seeks
permission to deposit 1/4" of the decree debt in instalments,
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During the course of hearing, it is stated that the defendant is a small
contractor and that the plaintiff has already filed an E.P. and sought attachment
of the property. Since already a reasonable condition to deposit 14" of the
decree amount as well as costs is imposed, this Court is not inclined either to
modify the stay orders or grant permission to the defendant to deposit 1/4" of the
decree amount in instalments. However, to meet the ends of justice, this Court is
of the considered view that some reasonable time can be granted to the
defendant to make deposits as indicated in the stay orders dated 17.04.2018
passed in A.S.M.P.No. 26197 of 2017.

In the result, while dismissing LA.No.1 of 2018, the petitioner/defendant is
granted a time of four weeks from the date of receipt of a copy of this order to
deposit 1/4'" of the decree debt along with the entire suit costs to the credit of the
suit. On making such deposits, the stay orders shall stand revived and shall
continue to be in force pending final disposal of the appeal suit. It is made clear
that no further extension of time would be granted. On the defendant making the
deposits as indicated in this order, the respondent/plaintiff is at liberty to
withdraw the same without furnishing any security, however, by following the
procedure established by law and without prejudice to the rights and contentions
of bath parties in the appeal suit. [t is also made clear that if the defendant fails
to make the deposits within the now extended time, the Executing Court shall be
at liberty to proceed with further proceedings in the Execution Petition.™
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HIGH COURT

MSREM.J

DATED : 12-12-2018

ORDER

ASMP Mo, 2617 of 2017
Hond

LANG. 1 of 2048
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AS No. 323 OF 2017
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