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      THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 
 

   

CIVIL REVISION PETITION No.1644 of 2012  

 

ORDER:  

 

This Civil Revision Petition, under Artic le 227 of the Constitution of 

Ind ia , is filed  c ha lleng ing the Order in I.A.No.766 of 20110 in O.S.No.259 of 

2006 passed  by the Senior Civil Judge, Narasapur, whereby the tria l Court 

pa rtly a llowed  the app lic a tion filed  under Order 6 Rule 17 CPC.  

 

Dissa tisfied  with the Order a llowing the app lic a tion pa rtly the 

p resent petition is filed .  The petitioner filed  petition before the tria l Court 

a lleg ing tha t he filed  suit for pa rtition aga inst his mother and  b rothers 

c la iming 1/ 5th sha re and  during  pendenc y of the suit, due to dea th of his 

mother, the shares a re c hanged  and  therefore, it nec essita ted  the 

petitioner to file an app lic a tion enab ling  the petitioner to c la im 7/ 36th 

share instead  of 1/ 5th sha re c onsequent upon the dea th of his mother, but 

the respondent set up  a  Will a lleged ly exec uted  by his mother 

bequea thing the p roperty in favour of the respondents.  But, the va lid ity 

and  genuineness of the Will is to be enquired  into and  dec ide by the tria l 

Court a t appropria te stage and  on tha t g round , the petition c annot be 

d ismissed .  

 

The tria l Court only permitted  the petitioner to amend  the p la int to 

the extent of dea th of defendant No.3 i.e., mother of the petitioner.  

When mother if rea lly d ied  intesta te, the Court is bound  to mould  the relief 

due to subsequent events and  if for any reason, she exec uted  a  Will, the 

Court has to dec ide the va lid ity and  genuineness of the Will and  dec ide 

the suit c la im in ac c ordanc e with law, but a llowing app lic a tion under 

Order 6 Rule 17 CPC in pa rt while ac c ep ting  defendant No.3 d ied  during 

pendenc y of the suit is an ex fac ie  erroneous and  the order passed  by the 
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tria l Court is set aside while permitting  the petitioner to amend  the p la int 

as c la imed  in the petition and on filing  nea t c opy of the p la int, the 

respondent is entitled  to file rejoinder and  in the event of rejoinder by the 

respondent, the Court below has to frame nec essa ry issues and  permit the 

pa rties to adduc e add itiona l evidenc e, if nec essa ry.  

 

       With the above d irec tion, this Civil Revision Petition is a llowed .   

 
 

 
 

        Misc ellaneous Petition, if any pend ing, in this c ase, sha ll stand  

d ismissed . 

 

                           

________________________________________ 

                                                   M. SATYANARAYANA MURTHY, J  
Date:   15-03-2018 

eha 
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C.R.P. No.1644 of 2012 

     Dt .  15-03-2018 
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