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  THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 
   

CIVIL REVISION PETITION No.4608 of 2017  

 

ORDER:  

  

This Civil Revision Petition, under Artic le 227 of the Constitution of 

Ind ia , is filed  c ha lleng ing the Order d t. 02.08.2017 in I.A.No.766 of 2012 in 

O.S.No.584 of 2009 passed  by I Add itiona l Senior Civil Judge, 

Ra jamahendravaram, whereby the petition filed  by the petitioner 

herein/ defendant No.11 to dec ide the territoria l jurisd ic tion of the Court to 

try the suit in respec t of pa rt of B Sc hedule Property, whic h is situa ted  

outside the jurisd ic tiona l limits of the Senior Civil Judge a t Kakinada , was 

d ismissed .  

 

The petitioner herein filed  Petition under Order 14 Rule 2 CPC, to try 

and  dec ide the territoria l jurisd ic tion as p reliminary issue before 

p roc eed ing tria l, a lleg ing  tha t the petitioner entered  into appearanc e on 

rec eip t of Notic e in a  Petition filed  under Order 1 Rule 10 CPC i.e., 

I.A.No.928 of 2011.   After imp lead ing  him as Defendant No.11, he filed  

Written Sta tement ra ising a  spec ific  c ontention tha t the pa rt of ‘B’  

Sc hedule p roperty, c onsists of 6,602 sq .ya rds out of 10,553 sq .ya rds is 

situa ted  a t Kakinada , was purc hased  by him under a  Reg istered  Sa le 

Deed  Dt. 28.02.2011 and  sinc e then he is in possession and  enjoyment of 

the p roperty and  c onstruc ted  a  c ompound  wa ll by fixing  a  ga te on North-

Eastern side as a  Managing Partner of Defendant No.11.  Defendants Nos. 

1 to 4 a re the partners of p la intiff No.1 firm, who a re the ma jority 

shareholders of ‘B’  sc hedule p roperty having 80% share in it.  ‘B’  sc hedule 

p roperty is an extent of 10.553 sq .ya rds c overed  by S.No.158 part and  154 

part situa ted  a t Kakinada .  The ma jority pa rtners i.e., defendant Nos. 1 to 4 

a re having 80% share whic h inc ludes 8,442 sq .ya rds, whereas, the p la intiff 

No.1 firm is the owner of three c inema ha lls a t Ra jahmundry viz., Ramba, 
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Urvasi and  Menaka  and  they a re c omp letely in a  neg lec ted  sta te and 

fa iled  to yield  any good  inc ome in view of the fa ilure of p la intiff No.2 to 

a ttend  to the development of the c inema ha lls in tune with the p resent 

demands of c inegoers and  c inema thea tre business being a  highly 

c ompetitive business demand ing the c inema thea tres to be equipped  

with la test tec hnology in a ll respec ts. 

  
Pla intiff No.1 firm is not having suffic ient funds to meet the required  

amount for development.  Under those c irc umstanc es, the defendant 

Nos. 1 to 4 p roposed  to sell away 6,602 sq .ya rds out of 8,442 sq .ya rds with 

a  shed .  Therefore, the petitioner bec ame the owner of the p roperty by 

virtue of the purc hase. 

  
‘B’  Sc hedule Property is situa ted  outside i.e., Kakinada ,  

East Godavari Distric t, but the suit is filed  before the Senior Civil Judge a t 

Ra jahmundry and  therefore, the Senior Civil Judge, Ra jahmundry,  lac ks 

territoria l jurisd ic tion and  Sec tion 17 of the CPC has no app lic a tion sinc e 

‘B’  sc hedule p roperty is situa ted  a t Kakinada , henc e, requested  to frame 

an issue regard ing territoria l jurisd ic tion to try the suit filed  before the Senior 

Civil Judge, Kakinada , in respec t of pa rt of ‘B’  sc hedule p roperty and  try 

the same as a  p relimina ry issue exerc ising  power under Order 14 Rule 2 

CPC.  

 

The respondent No.2/ p la intiff No.2 filed  c ounter denying the 

materia l a llega tions while admitting  filing of suit and  imp lead ing the 

petitioner etc ., He spec ific a lly c ontended  tha t ac c ord ing to Sec tion 17 of 

CPC, where a  suit is filed  to ob ta in in respec t of immovab le p roperty 

situa te within the jurisd ic tion of d ifferent Courts, the suit may be instituted  

in any Court of any part of the pa rty situa ted , p rovided  tha t, in respec t of 

the va lue of the sub jec t ma tter of the suit, the entire c la im is c ognizab le 

by suc h Court. Ac c ord ing to Sec tion 20 of CPC, every suit sha ll be 

instituted  in a  Court within the loc a l limits of whose jurisd ic tion, the 
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defendant, or eac h of the defendants where there a re more than one a t 

the time of c ommenc ement of the suit ac tua lly and  volunta rily resides or 

c a rries on business or persona lly works for ga in or the c ause of ac tion in 

pa rt only a rises.  In the p resent fac ts of the c ase, ‘A and  B’  Sc hedule 

p roperties a re the sub jec t ma tter of the suit and  part of ‘B”  sc hedule is 

situa ted  within the jurisd ic tiona l limits of the Senior Civil Judge, Kakinada .  

But still, ac c ord ing to Sec tion 17 of CPC, the Court a t Ra jahmundry is 

c ompetent to try the suit though the ‘B’  sc hedule p roperty is situa ted  

outside the Court and  the Senior Civil Judge, Ra jahmundry is still 

c ompetent to try the suit. 

 

   

It is further c ontended  tha t in I.A.No.928 of 2011 in a  petition filed  

under Order 1 Rule 10 CPC to imp lead  him as defendant, the petitioner 

ra ised  the same c ontention and the Court rec orded  its find ing  as to the 

territoria l jurisd ic tion and  therefore, the p lea  of territoria l jurisd ic tion is 

a lready dec ided  and  thereby the Court need  not frame an issue rela ting  

to territoria l jurisd ic tion aga in and  try the same as a  p reliminary issue 

exerc ising  power under Order 14  Rule 2 CPC.  

 

The tria l Court, upon hearing both the c ounsel, passed  the 

impugned  Order and  extrac ted  the find ing rec orded  in I.A.No.928 of 2011 

in a  petition filed  under Order 1 Rule 10 CPC for imp leadment of the 

petitioner as a  defendant to the suit and  on the basis of suc h find ing , the 

Court d ismissed  the petition. 

  
The p resent Revision Petition is filed  c ontend ing tha t the find ing  

rec orded  in I.A.No.928 of 2011 filed  under Order 1 Rule 10 CPC is 

unwarranted  and  though the find ing was rec orded  as sta ted  above, it 

was not an issue before the tria l Court in a  petition filed  under Order 1 Rule 

10 CPC and  therefore, the find ings a lready rec orded  in I.A.No.928 of 2011 

will not c ome in the way to dec ide the issue when the Court c ommitted  
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serious error in d ismissing the petition based  on the find ings rec orded  in a  

Petition filed  under Order 1 Rule 10 CPC and   requested  to set aside the 

order passed  by the tria l Court.  

 

During hearing , Sri V. Venka ta ramana , lea rned   Senior Counsel 

appearing  for the petitioner reitera ted  the c ontentions urged  in the 

petition while submitting  tha t when a  petition is filed  under Order 1 Rule 10 

CPC, the sc ope is limited  though a  c ontention was urged  in the Counter 

filed  by this petitioner inc identa lly touc hing the jurisd ic tion of pa rt of the 

p roperty in question in the suit, still the Court is not expec ted  to rec ord  its 

find ings when it was not an issue before the Court and  suc h find ing 

c annot opera te as res jud ic a ta  sinc e no issue was framed .  Therefore, the 

petitioner is not estopped  to ra ise suc h c ontention.  It is a lso c ontended  

tha t the tria l Court d id  not advert to the p lead ings i.e., a ffidavit filed  a long 

with the petition filed  by the petitioner and  the Counter filed  by the 

respondents and  simp ly d ismissed  the petition extrac ting  the portion of the 

Order in I.A.No.928 of 2011 filed  under Order 1 Rule 10 CPC.  The Order 

under c ha llenge is erroneous and  unreasoned  on the fac e of the rec ord , 

therefore the Order of the tria l Court is liab le to be set aside. 

  
Whereas Sri D. V. Seetha ramamurthy, lea rned  Senior Counsel 

appearing  for the respondents c ontended  tha t though a  find ing was 

rec orded  with regard  to territoria l jurisd ic tion to try the suit for the p roperty 

situa ted  outside the jurisd ic tion of the Court in a  petition filed  under Order 

1 Rule 10 CPC, whic h a tta ined  fina lity, as it was not assa iled  before this 

Court or any other Court and  suc h find ing opera tes as res jud ic a ta  and  

therefore, the petitioner is not entitled  to c la im relief under Order 14 Rule 2 

CPC and  p lac ed  relianc e on a  judgment reported  in Arjun Singh v 
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Mohindra Kumar and others1 and  requested  this Court to d ismiss the 

petition by app lying  the p rinc ip le la id  down in the above judgment.  

 

On c onsidering riva l c ontentions of both sides, the point tha t a rise 

for c onsidera tion is :  

Whether the findings rec orded in I.A.No.928 of 2011 filed 

under Order 1 Rule 10 CPC operates as res judic ata  and 

debarred the petitioner to c la im relief under Order 14 Rule 2  

CPC ? 

  

 POINT: During  pendenc y of the suit, this petitioner was imp leaded  

by Order d t. 05.01.2011  in I.A.No.928 of 2011. “  The reliefs c la imed  in the 

suit a re four in number and  the relief regard ing ‘B’  sc hedule p roperty is 

only to grant permanent injunc tion aga inst the defendants and  their 

rep resenta tives and  agents from ever interfering  with sec ond  p la intiff 

Management and  c ontrol of B Sc hedule Property, to dec la re tha t the 

a liena tion made by defendant Nos. 1 to 4 in favour of defendant No.11 

under reg istered  sa le deed  d t. 28.02.2011 c overing  an extent of 6602 sq . 

ya rds of site out of ‘B’  sc hedule p roperty is inva lid  and  inopera tive under 

law and  not b ind ing on the p la intiffs.  Clause 5 (a ) is added  as per Order 

in I.A.No.54 of 2014, d t.02.08.2017.  Thus, the petitioner c la imed  relief in 

respec t of ‘A and  B’  sc hedule p roperty, but ‘A’  sc hedule p roperty, 

c onsisting  of three c inema thea tres, a re within the territoria l jurisd ic tion of 

the Senior Civil Judge, Ra jamoundry.  Whereas, the ‘B’  sc hedule p roperty 

is outside the territoria l jurisd ic tiona l limits i.e., a t Kakinada , but the entire 

p roperty belongs to the firm, whic h c onsists of p la intiff Nos. 1 and  2 and  

defendant Nos. 1 to 4.  But, the defendant Nos. 1 to 4 sold  pa rt of the ‘B’  

p roperty, who a re the ma jor shareholders i.e., 80 %, to the petitioner 

herein/ Defendant No.11. 

 

                                                 
1
 AIR 1994 SC 993 
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Nodoub t, when the petitioner ra ised  a  spec ific  issue as to the 

territoria l jurisd ic tion in the Counter filed  in I.A.No.928 of 2011 filed  under 

Order 1 Rule 10 CPC, the Court is not supposed  to dec ide suc h an issue of 

territoria l jurisd ic tion in a  petition filed  under Order 1 Rule 10 (2) CPC.  The 

Sc ope of Order 1 Rule 10 (2) CPC is limited  and  a t best, the Court is 

required  to dec ide whether the p roposed  party is nec essary or p roperty 

pa rty in whose absenc e the suit c annot be ad jud ic a ted  fina lly and  

effec tua lly or whether the suit c an be dec ided  c omp letely though no  

relief is c la imed  aga inst suc h party. The jurisd ic tion of the Court under 

Order 1 Rule 10 CPC is limited .  But, in view of spec ific  p lea  ra ised  for want 

of territoria l jurisd ic tion of the Senior Civil Judge, the Senior Civil Judge, 

Ra jahmundry, inc identa lly rec ord ing a  find ing regard ing territoria l 

jurisd ic tion and  suc h find ing would  not opera te as res jud ic a ta , though it 

a tta ined  fina lity, sinc e, it was not an issue before the Court in a  petition 

filed  under Order 1 Rule 10 CPC.  

 

Sec tion 11 of CPC dea ls with Princ ip les of res jud ic a ta , whic h is 

based  of a  pub lic  polic y to put an end  to the litiga tion a t one stage or the 

other.  When a  petition under Order 1 Rule 10 (2) CPC is filed  to imp lead , 

but instead  of c onfining its dec ision under Order 1 Rule 10 (2) CPC, the 

tria l Court exc eed ing the sc ope of enquiry of Order 1 Rule 10 CPC 

rec orded  a  find ing tha t the Senior Civil Judge, Kakinada , vested  with the 

jurisd ic tion to try the suit in respec t of ‘B’  sc hedule p roperty a lso.  Order 14 

(1) CPC dea ls with the issues.  Ac c ord ing to it, issues a re two types viz., 

Issue of fac t and  Issue of law.  The question of framing issue would  a rise 

when the materia l p roposition of law or fac t is a ffirmed  by one party and  

denied  by the other pa rty. The materia l p ropositions a re those p ropositions 

of law or fac t, whic h the p la intiff must a lleged  in order to c onstitute his 

defenc e.  Therefore, eac h materia l p roposition, a ffirmed  by one party 

and  denied  by the other, sha ll form the sub jec t of d istinc t issues either 
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issue of fac t or issue of law. Framing of an issue under Order 14 Rule (4) 1 

CPC, the Court has to frame issue c onfining the p lead ings depend ing 

upon the na ture of the d ispute before the Court.  No issue of fac t or law 

c an be framed  unless suc h p roposition of fac t or law is a ffirmed  by one 

party and  denied  by other.  Here, the petitioner being the respondent 

filed  a  petition under Order 1 Rule 10 CPC, asserted  tha t the Senior Civil 

Judge a t Ra jahmundry, lac ks territoria l jurisd ic tion, but there was no 

denia l.  In suc h a  c ase, the Senior Civil Judge is not supposed  to rec ord  a  

find ing, but c ommitted  an error exc eed ing its power in rec ord ing suc h 

find ing in a  petition filed  under Order 1 Rule 10 CPC.  Therefore, suc h 

find ing as to the jurisd ic tion, whic h is not the sub jec t ma tter in a  petition 

filed  under Order 1 Rule 10 CPC, c annot be sa id  to be the find ing based  

on the issue sinc e it was not the issue framed  before the Court.  In suc h 

c irc umstanc es, d ismissa l of the petition on the basis of suc h find ing and  

sc ope of the suit etc ., a lone c annot be the  g round  to rejec t the relief 

c la imed  by the petitioner under Order 14 Rule 2 CPC. 

 

Though the c ounsel for the petitioner p lac ed  relianc e on a  

judgment reported  in Arjun Singh’ s c ase referred  supra , the lega l 

p roposition la id  down therein is not in d ispute. But, when there was an 

issue and  rec orded  a  find ing , whic h a tta ined  fina lity on merits, it would  

c erta inly estopps this petitioner to ra ise suc h c ontention in the subsequent 

p roc eed ings by app lying  the doc trine of issue estoppel or the p rinc ip le of             

res  jud ic a ta , but here, no issue was framed  under the Order passed  by 

the Senior Civil Judge, Ra jamanhendravaram, but exc eeded  the sc ope 

of enquiry in a  petition filed  under Order 1 Rule 10 CPC, suc h order c annot 

be the basis of denia l of relief.  

 

Yet, another serious lac una  in this Order is tha t before the Senior 

Civil Judge, the petitioner ra ised  severa l c ontentions regard ing the 

territoria l jurisd ic tion and  the respondent a lso d rawn the a ttention of the 



  

 

                                                            8 

Court to various p rovisions i.e., Sec tion 17 and  20 of CPC, whic h dea ls with 

territoria l jurisd ic tion of the Court, but the Court d id  not advert to any of 

the c ontentions and  simp ly extrac ted  the find ing rec orded  in a  petition 

No.928 of 2011 filed  under Order 1 Rule 10 CPC and  d ismissed  the petition.  

Therefore, the Order passed  by the Court is c ryp tic  and  without any 

reasons and  therefore, suc h Order c annot be susta ined  under law.  

Henc e, the Order d t.02.08.2017 in I.A.No.766 of 2012 passed  by the Senior 

Civil Judge Ra jamahendravaram, is hereby set aside while remand ing the 

petition to the tria l Court as the jurisd ic tion of this Court is limited  under 

Artic le 227 of the Constitution. 

 
 

In the result, this Civil Revision Petition is a llowed  setting  aside the 

Order d t. 02.08.2017 in I.A.No.766 of 2012 in O.S.No.584 of 2009 on the file 

of I Add itiona l Senior Civil Judge, Ra jamahendravaram and  dec ide the 

petition a fresh a fter a fford ing reasonab le opportunity to both pa rties and 

pass reasoned  order c onsidering  the c ontentions ra ised  by both the 

parties.  The find ings or observa tions made hereinabove will not c ome in 

the way to dec ide the petition a fresh and  therefore, the Senior Civil 

Judge, Ra jamahendravaram, is d irec ted  to pass appropria te Orders in 

ac c ordanc e with law, uninfluenc ed  by the find ings or observa tions made 

in the order, independently. As a  sequel, misc ellaneous app lic a tions 

pend ing, if any, sha ll stand  c losed . 

 ____________________________________ 

                                             M. SATYANARAYANA MURTHY, J 

 

Dat e:    0 6 - 1 1 - 2 0 1 8  

Eha 
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