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MA CMA No .3 9 5  o f  2 0 1 2   

 

JUDGMENT:  

 

 This appeal is preferred by the appellants, who are the 

claim ants, quest ioning the judgm ent , dated 29.12.2011, by the 

Motor Vehicles Accidents Claim s Tribunal-cum -VI  Addit ional 

Dist r ict  Judge, (Fast  Track Court ) , Narsapur, passed in  

MVOP No.340 of 2009 on the ground that  the court  below erred 

in not  considering the fact  that  the deceased was aged about  25 

years and earning Rs.5,000/ -  per m onth on tailor ing;  it  erred in 

not  considering the fact  that  the accident  took place on 

06.06.2007 causing injur ies to the deceased, which ult im ately 

resulted in the death of the deceased;  it  erred in holding that  a 

m ere regist rat ion of an FI R under Sect ion 304-A is not  sufficient  

to hold that  the accident  occurred due to the rash and negligent  

act  of the dr iver. On the above grounds, the appellant  seeks to 

set  aside the judgm ent  of the court  below. 

 

2. Heard both the counsel. 

 

3. The facts of the case, in brief, are that  the deceased,  

who was aged 25 years and earning Rs.5,000/ -  per m onth by 

working as a tailor, m et  with an accident  on 06.06.2007,  

while he was t ravelling in a city bus bearing No.AP 37X 0717  

by boarding at  Perupalem  and while  going to Bhim avaram .  

He stood at  the front  side bus door and the 1st respondent  drove 

the bus in a rash and negligent  m anner and applied sudden 

breaks at  Kot tuvarim eraka turning point , due to which the 
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deceased fell on the road and received severe head injury and 

lost  consciousness.  The deceased was shifted to the hospital of 

Dr.Chinam illi Satyanarayana, Narsapur, for first  aid and later he 

was shifted to Bhim avaram  Hospital and subsequent ly he was 

adm it ted in Help Hospitals, Vijayawada for bet ter t reatm ent . But  

in spite of the said t reatm ent , he succum bed to the injur ies on 

11.07.2007.   

 

4. Respondents 1 and 2 rem ained ex parte and respondent  

No.3 filed counter, denying the m aterial averm ents of the 

pet it ion and contending that  the 1st respondent  did not  have 

valid dr iving licence at  the t im e of accident .  I t  also denied the 

validity of the insurance policy.  The court  below, after 

considering the r ival pleadings, fram ed appropriate issues and 

during t r ial, exam ined PWs.1 to 4 and m arked Exs.A1 to A10 and 

Exs.X1 to X3 on behalf of the pet it ioners.  No witnesses were 

exam ined and no docum ents were m arked on behalf of the 3 rd 

respondent .  The court  below held that  the 1st respondent  did 

not  have valid dr iving licence and that  the pet it ioners failed to 

prove the sam e and when the licence was not  produced in spite 

of the not ice issued to them , the 3 rd respondent  I nsurance 

Com pany would not  be liable, as an adverse inference has to be 

drawn against  the pet it ioners that  there was no such licence to 

the 1st respondent .  The court  below also did not  believe the 

accident , by considering the fact  that  there was a delay in giving 

the report  to the police.  But , however, no finding was given with 

regard to the negligence.   
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5. The counsel for the 3 rd respondent  contends that  

adm it tedly the deceased was t ravelling in a bus, by standing on 

the foot  board at  the front  door and hence, it  is an obvious case 

of cont r ibutory negligence. But  the m anner of the accident , as 

spoken to by PW2, is that  the deceased was standing near the 

front  side bus door and there were no doors to the said bus and 

the 1st respondent  drove the bus in a rash and negligent  m anner 

at  a turning point , due to which the deceased fell down.   

The pet it ion is filed under Sect ion 163A of the MV Act , where,  

in fact ,  the negligence of the dr iver of the cr im e vehicle need not  

be proved.  Even otherwise, though the deceased was standing 

at  the front  door of the bus, it  is the duty of the conductor or the 

driver, as the case m ay be, to see, that  the deceased takes his 

place in any of the seats in the bus and that  no one stands at  

the door.  I t  is for the dr iver to m ove the bus after taking all the 

said precaut ions.  Moreover, the m anner of the accident  shows 

that  at  the turning point , the driver drove the bus in a rash and 

negligent  m anner and applied sudden breaks, due to which the 

accident  occurred. Hence, it  is a clear case of the negligence of 

the dr iver of the bus and it  is held that  the accident  occurred due 

to the negligent  dr iving of the dr iver of the bus.   

 

6. The second aspect , which needs to be considered,  

is the delay in giving the report .  The accident  occurred on 

06.06.2007 while the report  was given only on 11.07.2007.   

A perusal of the report  given by the com plainant  would itself 

render an answer to the delay.  I t  says, that  im m ediately after 

the accident  the deceased was taken to the hospital of one 
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Dr.Chinam illi Satyanarayana at  Narsapur and as the condit ion of 

the deceased was serious, he was taken to the hospital at  

Bhim avaram  and from  there he was advised to be taken to the 

hospital at  Vijayawada.  Hence, it  can be understood that  the 

condit ion of the deceased was very serious, which ult im ately 

lead to his death and the people concerned would endeavour to 

sustain the life of the deceased, rather than report ing the m at ter 

to the police im m ediately.  I t  also shows that  the deceased 

succum bed to the injur ies while undergoing t reatm ent .   

Hence, the com plainant , who is the sister of the deceased,  

m ust  have been along with the deceased all through his 

t reatm ent .  I t  is only after his death that  she could relieve 

herself to give the report . Apart  from  that , PW3, who is a 

consultant  neuro-surgeon at  Help Hospitals, stated, that  on 

07.06.2007 the deceased was adm it ted in a hospital with a head 

injury and em ergency surgery was perform ed.  The cause of the 

injur ies as per the wound cert ificate, according to him , is road 

t raffic accident , which occurred on 06.06.2007.  The original 

wound cert ificate issued by him  is m arked as Ex.A7.  Ex.X1, 

which is or iginal sum m ary t reatm ent , cert ificate issued by him  is 

also filed.  He further stated that  the case was t reated as m edico 

legal case.  I n the cross-exam inat ion, he, however, stated that  

the police int im at ion let ter is not  in the record and according to 

him , he is not  the concerned and hence, he does not  know 

whether the police registered a case or not .  I t  was suggested to 

him  that  they did not  int im ate the m at ter to the police, which he 

denied.   
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7. The counsel for the 3 rd respondent  places reliance on 

judgm ent  of this court  reported in Baj a j  A l ian z Gen er a l  

I n su r an ce Co . Lt d ., v . Bh u 8 m i  Red d y  Ven k aw t a Sat y a 

Ram a Rao 1, wherein the court  held that  the delay in giving the 

FI R turns the case doubt ful.  But  the facts of the case dealt  with 

by this court  in the said case, are totally different .   

 

8. PW4 is the Assistant  Sub- I nspector- I I I ,  Traffic Circle,  

Vijayawada, who earlier worked as ASI  I I I  Town Law and Order, 

Vijayawada Police Stat ion. According to his evidence,  

on 07.06.2007 early hours, he received m edical int im at ion from  

Help Hospitals, Governorpet , Vijayawada, that  one 

M.Suryanarayana sustained injur ies in the bus accident  and that  

he was adm it ted in help hospital.  He im m ediately rushed to the 

hospital and recorded the statem ent  of the deceased, who was 

taking t reatm ent  at  I CU, since the accident  took place at  

Perupalem  of Mogalthur Mandal.  He sent  both the statem ent  

and the int im at ion to the Stat ion House Officer, Mogalthur Police 

Stat ion.  Ex.A10, which is the xerox copy of the hospital 

int im at ion, dated 07.06.2007, received from  Help Hospitals, 

Vijayawada, was m arked subject  to object ion, since it  was a 

xerox copy.  He further stated that  he received death int im at ion 

on 11.07.2007 from  the sam e hospital and sent  the sam e to the 

Mogalthur Police Stat ion.  The lower court , by considering that  

the or iginal of Ex.A10 was not  m arked, did not  rely on Ex.A10.   

 

                                                 
1
 2009(5) ALD 202  
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9. But  in the considered opinion of this court , a case under a 

beneficial legislat ion has to be approached with an appreciat ion, 

which is favourable to the vict im .  Prim a facie,  it  appears that  

the death int im at ion was given by the hospital.  No m ot ives can 

be at t r ibuted to the Doctor, who was exam ined as PW3, and no 

m ot ives can be at t r ibuted to PW4, who is a public servant . 

Unless death int im at ion had been received by PW4, he cannot  be 

expected to be in possession of the Xerox copy of the sam e. 

 

10. Hence, from  the above fact , it  has to be understood that  

the death int im at ion was sent  to the police of Mogalthur Police 

Stat ion, for regist rat ion of a case.  However, the lapse of the 

police in not  register ing the case cannot  operate to the det r im ent  

of the vict im s, when prim a facie it  can be seen that  the m at ter 

was int im ated to the police.  Even otherwise, if the death 

int im at ion was not  given to the police, it  would only am ount  to 

the lapse of the hospital authorit ies, which also cannot  be 

perm it ted to operate to the det r im ent  of the vict ims.  However, 

it  can be stated in this case that  the death int im at ion was given 

to the police stat ion under Ex.A10.  Ex.X1, which is the 

t reatm ent  sum m ary m arked through PW3, also speaks about  the 

fact  that  the deceased was adm it ted with a history of a fall from  

a running bus, due to skid.  Hence, without  any doubt , it  can be 

said that  the accident  occurred on 06.06.2007 and the death of 

the deceased is due to the injur ies sustained by him  in the said 

accident .  
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11. As regards, the dr iving licence of the dr iver of the cr im e 

vehicle, the court  below placed the burden of proving the sam e 

on the pet it ioners, which is com pletely against  the spir it  of the 

rulings rendered by the apex court  in several cases. The court  

m ore than m any t im es observed that  the claim ants would not  be 

in a posit ion to secure the docum ents pertaining to the vehicle, 

which is involved in the accident .  The insurer though took a plea 

that  the dr iver did not  have valid dr iving licence, did not  go even 

one step further to prove the sam e.  The counsel contends that  

he filed a m em o into the court .  But  a Mem o cannot  be accepted 

as a piece of evidence.  The obligat ion on the part  of the insurer 

is to call upon the owner to produce the dr iving licence, which is 

not  fulfilled in this case. 

 

12. The counsel for the appellants relies on the following 

rulings:  

 

1. Sk an d ia I n su r an ce Co . Lt d ., v . Kok i lab en  

Ch an d r av ad an  an d  o t h er s2:   

I n this case it  was held that  the owner is not  liable 

where accident  caused by an unlicensed person when 

licensed driver em ployed by the owner left  the vehicle 

unat tended cont rary to express or im plied orders of the 

owner.  The facts of this case totally differ from  the 

above facts.  Hence, the said ruling cannot  be 

appreciated vis-à-vis the facts of this case. 

 

                                                 
2
 (1987) 2 SCC 654 
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2. Soh an  La l  Passi  v s. P.Sesh  Red d y  an d  o t h er s3:   

The facts of this case also differ from  the facts of the 

case on hand.  I n the said case, the owner of the bus 

authorised his driver to dr ive the bus to carry 

passengers but  the dr iver allowed the clearer of the 

bus to dr ive it  when the accident  took place. 

 

3. Un i t ed  I n d ia  I n su r an ce Co . Lt d ., v s. Leh r u  an d  

o t h er s4:  

I n this case, the apex court  held that  m erely showing 

that  the person driving at  the t im e of accident  was not  

duly licensed, is not  sufficient .  But  the facts of the said 

case also differ from  the case on hand as it  pertains to 

a case of a dr iver having a fake licence.  I n the said 

circum stances, the Apex Court  held that  when an 

owner is hir ing a dr iver he will therefore have to check 

whether the dr iver has a dr iving licence.  I f the dr iver 

produces a dr iving licence which on the face of it  looks 

genuine, the owner is not  expected to find out  whether 

the licence has in fact  been issued by a com petent  

authority or not .  The owner would then take the test  

of the dr iver. I f he finds that  the dr iver is com petent  to 

dr ive the vehicle, he will hire the driver.  We find it  

rather st range that  insurance com panies expect  owners 

to m ake enquir ies with RTOs, which are spread all over 

the count ry, whether the dr iving licence shown to them  

                                                 
3
 (1996) 5 SCC 21  

4
 (2003) 3 SCC 338 
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is valid or not .  Thus, where the owner has sat isfied 

him self that  the dr iver has a licence and is dr iving 

com petent ly, there would be no breach of Sect ion 

149(2) (a) ( ii) .    

But , however, by the discussion on this aspect , this 

court  already observed that  it  is the burden of the 

insurer to call upon the owner to produce the dr iving 

licence and on fulfilling such condit ion alone, an 

adverse inference is perm it ted to be drawn against  the 

owner of the vehicle.  Hence, in this case, the owner 

having not  fulfilled the said condit ion, it  has to be 

concluded that  the dr iver of the vehicle had valid 

dr iving licence.  Mere fact  that  he was charge sheeted 

under Sect ion 188 of the Act , does not  relieve the 

insurer of the said burden. The finding in the charge 

sheet  cannot  be considered as a conclusive proof of a 

fact .  The reasons for chargesheet ing the dr iver for not  

holding the dr iving licence m ay be m any.  Even if he 

holds a license and does not  produce the licence at  the 

t im e of accident , he would be charge sheeted for the 

said offence. 

 

13. Hence, in view of the above, this court  opines that  the 

judgm ent  of the court  below cannot  be sustained.   

 

14. The court  below did not  m ake any assessm ent  of the 

com pensat ion under issue No.2 as it  was inclined to dism iss the 

claim  pet it ion based on the finding given by it  under issue No.1. 
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15. I n view of the foregoing discussion, while set t ing aside the 

judgm ent  of the court  below, the m at ter is rem it ted to the court  

below to decide the second issue. 

 

16. Accordingly, the MACMA is part ly allowed and the m at ter is 

rem it ted to the court  below. 

 

As a sequel, the m iscellaneous applicat ions, if any pending, 

shall stand closed.   There shall be no order as to costs.  

 

 

_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 

August  8, 2018 

LMV 


