
THE HON’BLE SRI JUSTICE M.GANGA RAO 

 

MA.CMA.NO.370 OF 2011 

 

JUDGMENT 

 

 

 Insuranc e c ompany p referred  this appea l aga inst award  da ted  

16.04.2008 passed  by Motor Ac c idents Cla ims tribuna l (Fast Trac t Court), 

Nizamabad  a t Kamareddy in O.P.No.294 of 2003, whereby the Tribuna l 

pa rtly a llowed  c la im of the c la imants award ing  an amount of Rs.35,000/ - 

with p roportiona te c osts and  interest a t the ra te of 7.5 per c ent per 

annum from the da te of the petition, till the da te of rea liza tion, as aga inst 

the c la im of Rs.3,00,000/ -, for the injuries rec eived  by the c la imant,  

 

 2.  Fac ts of the c ase a re tha t on 07.01.2003, the 1st respondent /  

c la imant, a long with others, were traveling  in the 2nd  respondent’ s auto 

bearing   No. AP 25-U-499, from Kamareddy to Narsannapa lly.  At about 

9.30 a .m., when the sa id  auto reac hed  the limits of Sarampa lly village 

near  Vani Vidya layam, its d river d rove it in a  rash and  neg ligent manner 

a t high speed  and  lost c ontrol.  As a  result of it, the auto went off the road , 

turned  turtle and  the c la imant rec eived  injuries and  he  filed  the c la im 

petition under Sec tion 166(1)(a ) of Motor Vehic les Ac t, 1988 read  with Rule 

455 of A. P. Motor Vehic les Rules, 1989, c la iming c ompensa tion of 

Rs.3,00,000/ -  

 

 3.  The insured  rema ined  ex party and  insurer filed  written sta tement 

denying the averments made in the c la im petition. 
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 4.  Based  on riva l c ontentions, Tribuna l framed  the following issues 

for tria l: 

1. Whether the ac c ident has taken p lac e due to rash and  

neg ligent d riving  of the vehic le bearing  No. AP -25-U-499 by its 

d river? 

2. Whether the petitioner is entitled  for c ompensa tion? If so to wha t 

just amount and  aga inst whom? 

3. To wha t relief? 

 

 

5.  In support of his c la im, c la imant got examined  himself as P.W.1 

and  marked  Ex.A-1 to A-16.  On beha lf of respondent – insurer, R.W.1 was 

examined  and  Exs.B-1 to B-5, were marked . 

 

6.  Apprec ia ting  the evidenc e, both ora l and  doc umenta ry, Tribuna l 

held  tha t the ac c ident oc c urred  due to rash and  neg ligent d riving  of the 

d river of the auto.  The Tribuna l awarded  an amount of Rs.35,000/ - 

towards c ompensa tion, under va rious heads.   

 

7.  In this appea l, the insuranc e c ompany is not d isputing  the 

quantum of c ompensa tion granted  by the Tribuna l under va rious heads.  

The only g round  ra ised  in this appea l is tha t the sea ting  c apac ity of the 

auto, whic h is involved  in the ac c ident, is three persons p lus d river, but as 

per Exs.A-1 and  A-2, whic h a re c op ies of FIR and  c harge sheet, a t the time 

of ac c ident, ten persons were traveling , therefore, a llowing more number 

of passengers, amounts to vio la tion of polic y c ond ition and  henc e the 

insuranc e c ompany is not liab le to pay any c ompensa tion. 
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8.  The Tribuna l c onsidering  the evidenc e of P.W.1 c oup led  with 

Exs.A-1 and  A-2 and  a lso taking  into c onsidera tion, the above c ontention 

of the insuranc e c ompany; rec orded  find ing of fac t tha t ac c ident due to 

rash and  neg ligent d riving  of the d river of the auto. 

 

9.  As per Exs.A-1 and  A-2, ten persons were traveling  in the auto a t 

the time of ac c ident, and  the sea ting  c apac ity of auto, as a lready noted  

above, is three persons, p lus d river.  Allowing ten persons to travel in the 

vehic le, in exc ess of its sea ting  c apac ity, amounts to viola tion of polic y 

c ond itions, by the insured .  But the c la imant is the third  pa rty and  he 

c annot be made to suffer for vio la tion of polic y c ond itions by the insured .  

The insurer has to first indemnity and  then rec over the same from the 

insured .   The Apex Court in S.Iyyappan v. M/ s. United India Insuranc e1  

c onsidering  the viola tion of polic y c ond itions by the insured  in a llowing the 

vehic le to be d riven by a  person not hold ing va lid  d riving  lic enc e, held  

tha t the sta tutory right of a  third  pa rty to rec over the amount of 

c ompensa tion awarded  from the insurer c annot be denied  and  if there 

a re any viola tion of c ond itions of polic y, insurer has to p roc eed  aga inst 

the insured  for rec overy of the amount.  The relevant portion is thus: 

 

 “ The insurer c annot d isown its liab ility on the ground  tha t 

a lthough the d river was hold ing  a  lic enc e to d rive a  light motor 

vehic le but before d riving  light motor vehic le used  as c ommerc ia l 

vehic le, no endorsement to d rive c ommerc ia l vehic le was 

ob ta ined  in the d riving  lic enc e. In any c ase, it is the statutory right 

of a third party to rec over the amount of c ompensation so 

awarded from the insurer. It is for the insurer to proc eed against 

the insured for rec overy of the amount in the event there has been 

violation of any c ondition of the insuranc e polic y.”  

  

 

                                                 
1
 [(2013) 7 SCC 62] 
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 10.  In the instant c ase, the Tribuna l held  tha t the insurer is liab le to 

pay the c ompensa tion and  is entitled  to rec over the same from the 

insured , in exec ution p roc eed ings due to viola tion of polic y c ond itions. 

 

11.  Henc e, this c ourt finds tha t there is no ground  to interfere with 

the award  of the Tribuna l and  the appea l is ac c ord ing ly d ismissed . 

 

12.  Misc ellaneous petitions pend ing, if any, sha ll stand  c losed .  No 

c osts. 
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