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SMT JUSTI CE T. RAJANI  

 

CRI MI NAL PETI TI ON No .2 0  o f  2 0 1 8  

 

ORDER:  

 

 This pet it ion is filed, under Sect ions 437 and 439 of the 

Crim inal Procedure Code, 1973, seeking to enlarge the 

pet it ioners, who are A1 and A2, on bail in Sessions Case No.552 

of 2017 (Crim e No.20 of 2017)  on the file of the Met ropolitan 

Sessions Judge-cum -Special Judge for the t r ial of Cases under 

NDPS Act , Visakhapatnam . 

 

2. Heard the counsel for the pet it ioners and the Public 

Prosecutor appearing for the respondent . 

 

3. As per the case of the prosecut ion, the com m ercial 

quant ity of cont raband, which is ganja, was seized from  A1 and 

A2.  Hence, the pet it ioners’ counsel should be able to explain as 

to how the pet it ioners would be ent it led for bail and as to how 

they would sat isfy the requirem ents of Sect ion 37 of the NDPS 

Act , which does not  perm it  grant ing of bail to the accused when 

com m ercial quant ity is involved, unless the court  is sat isfied that  

there are reasonable grounds for believing that  they are not  

guilty of such offence and that  they are not  likely to com m it  such 

offence while on bail.  

 

4. The counsel for the pet it ioners, in order to sat isfy the court  

on the said two aspects, relies on the ruling of the Apex Court  
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reported in Ran j eet  Sin g h  Br ah m aj eet  Sin g h  v s. St at e o f  

Mah ar ash t r a 1 wherein it  was that  as follows:  

“Presum pt ion of innocence is a hum an r ight . [ See 

Narendra Singh and Another Vs. State of M.P., (2004)  10 SCC 

699, para 31]  Art icle 21 in view of its expansive m eaning not  

only protects life and liberty but  also envisages a fair  

procedure. Liberty of a person should not  ordinarily be 

interfered with unless there exist  cogent  grounds therefor.  

Sub-Sect ion (4)  of Sect ion 21 m ust  be interpreted keeping in 

view the aforem ent ioned salutary pr inciples. Giving an 

opportunity to the public prosecutor to oppose an applicat ion 

for release of an accused appears to be reasonable rest r ict ion 

but  Clause (b)  of Sub-sect ion (4)  of Sect ion 31 m ust  be given 

a proper m eaning. Does this statute require that  before a 

person is released on bail,  the court , albeit  pr im a facie, m ust  

com e to the conclusion that  he is not  guilt y of such offence? I s 

it  necessary for the Court  to record such a finding? Would 

there be any m achinery available to the Court  to ascertain that  

once the accused is enlarged on bail,  he would not  com m it  any 

offence whatsoever?  

Such findings are required to be recorded only for the purpose 

of arr iv ing at  an object ive finding on the basis of m aterials on 

records only for grant  of bail and for no other purpose .  

We are furtherm ore of the opinion that  the rest r ict ions on the 

power of the Court  to grant  bail should not  be pushed too far.  

I f the Court , having regard to the m aterials brought  on record, 

is sat isfied that  in all probabilit y he m ay not  be ult im ately 

convicted, an order grant ing bail m ay be passed. The 

sat isfact ion of the Court  as regards his likelihood of not  

com m it t ing an offence while on bail m ust  be const rued to 

m ean an offence under the Act  and not  any offence 

whatsoever be it  a m inor or m ajor offence. I f such an 

expansive m eaning is given, even likelihood of com m ission of 

an offence under Sect ion 279 of the I ndian Penal Code m ay 

debar the Court  from  releasing the accused on bail.  A statute, 
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it  is t r ite, should not  be interpreted in such a m anner as would 

lead to absurdity. What  would further be necessary on the part  

of the Court  is to see the culpabilit y of the accused and his 

involvem ent  in the com m ission of an organised cr im e either 

direct ly or indirect ly.  The Court  at  the t im e of considering the 

applicat ion for grant  of bail shall consider the quest ion from  

the angle as to whether he was possessed of the requisite 

m ens rea. Every lit t le om ission or com m ission, negligence or  

derelict ion m ay not  lead to a possibilit y of his having culpabilit y 

in the m at ter which is not  the sine qua non for at t ract ing the 

provisions of MCOCA. A person in a given situat ion m ay not  do 

that  which he ought  to have done. The Court  m ay in a 

situat ion of this nature keep in m ind the broad principles of law 

that  som e acts of om ission and com m ission on the part  of a 

public servant  m ay at t ract  disciplinary proceedings but  m ay 

not  at t ract  a penal provision.”  

5. I n order to contend that  pet it ioners will be acquit ted in this 

case, the counsel subm its that  Sect ion 42(1)  stands violated in 

this case. Sect ion 42(1)  requires search to be conducted by a 

person, who is authorised by the Cent ral Governm ent . The 

counsel contends that  in this case, it  is the Assistant  Sub-

I nspector of Police, who conducted the search and as per the 

not ificat ion of the Cent ral Governm ent , which is undisputed by 

the Public Prosecutor, the Search has to be conducted by a 

person not  below the rank of Sub- I nspector. He contends that  

the com pliance of Sect ion 42(1)  is m andatory and hence, non-

com pliance of the sam e would vit iate the t r ial and the case 

would end in acquit tal, thereby br inging the pet it ioners out  of 

the clutches of Sect ion 37 of the NDPS Act .   

 

6. Cont rary to the said argum ent , the Public Prosecutor relies 

on the ruling of the Apex Court  reported in Kar n ai l  Sin g h  v s. 
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St at e o f  Har y an a 2, rendered by a Const itut ional Bench, 

wherein it  was observed that  both Abdul Rashid’s case (2000)  2 

SCC 513 and Sajan Abraham ’s case (2001)  6 SCC 692, held, 

revolved on facts, and did not  require literal com pliance of 

Sect ion 42 clauses 1 and 2. I t  also observed that  whether there 

is adequate or substant ial com pliance for Sect ion 42 or not , is a 

quest ion of fact  to be decided in each case.   

 

7. The counsel for the pet it ioner contends that  the said Ruling 

is only in respect  of Sect ion 42(2)  and not  of Sect ion 42(1) .   

But  the categorical observat ion m ade by the Apex Court  that  the 

Abdul Rashid’s case does not  require literal com pliance with 

Sect ion 42(1)  and (2) , would negate the m erit  in the content ion 

of the pet it ioners’ counsel. 

 

8. Apart  from  the above, the Public Prosecutor relies on the 

ruling of the Apex Court  reported in between G.Sr in iv as Gou d  

v s. St at e o f  A.P. 3 wherein the Apex court  at  paragraph 9 

observed as follows:  

“ I t  will be seen from  Sect ion 41(2)  that  it  refers to only 

officers of gazet ted rank and it  is such officers who can 

authorise their  subordinates, not  below the rank of peon, 

sepoy or constable, to carry out  arrest , search or seizure. The 

funct ion of arrest , search and seizure carr ied out  under Sect ion 

42(1)  is by officers who do not  have warrants or authorizat ion 

in their  hands before proceeding to take act ion. This is as per 

the heading of the Sect ion which reads:  "Power of ent ry, 

search, seizure and arrest  without  warrant  or authorizat ion" . 

Under Sect ion 41 it  is the specified Magist rates who issue 

warrants of arrest  and it  is officers of gazet ted rank who give 
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authorisat ion in favour of their  juniors. Provisions of sub-  

sect ion (2)  of Sect ion 42 are m eant  to cover cases falling 

under Sect ion 42(1) . Therefore, in our view, the requirem ent  

under Sect ion 42(2)  need not  to be extended to cases of 

arrest , search and seizure by officers of gazet ted rank. The 

officer of gazet ted rank while authorising junior officers under 

Sect ion 41(2)  knows what  he is requir ing them  to do and, 

therefore, there is no need for report ing. For this reason 

Sect ion 41 does not  contain any such requirem ent . The need 

for report ing under Sect ion 42(2)  ar ises because the officer 

proceeds without  authorisat ion in term s of Sect ion 41(1)  or 

41(2) . The requirem ent  of inform ing the im m ediate official 

superior under Sect ion 42(2) , in our view, has to be confined 

to cases where the act ion is without  authorisat ion by officers 

below the rank of gazet ted officers.”  

 

9. Hence, form  the above, it  can be understood that  not  only 

Sect ion 42(2) , but  also Sect ion 42(1)  is not  m andatory and the 

non-com pliance of the sam e would not  vit iate the t r ial.  When 

sect ion 42(2)  perm its an officer without  authorisat ion to conduct  

search after com plying with the condit ions laid therein, it  goes 

without  saying that  sect ion 42(1)  is not  a m andatory provision. 

 

10 The other content ion of the pet it ioners’ counsel that  the 

other accused in this case were already enlarged on bail also 

cannot  ent it le him  for bail,  as the other accused were enlarged 

on bail,  by considering that  these accused i.e., A1 and A2 are 

the pr im e accused and that  they have been falsely im plicated on 

the confession of A1 and A2. 

 

11. I n view of the above, this court  is of the opinion that  the 

pet it ioners are not  ent it led for bail.  
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With the above observat ions, the Crim inal Pet it ion is 

dism issed. As a sequel, the m iscellaneous applicat ions, if any 

pending, shall stand closed.  

 

 

_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 

January 23, 2018 

LMV 


