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ORAL ORDER 

 

 

 Vide the p resent petition, the petitioner has c ha llenged  the order 

da ted  12.12.2017 passed  in O.S.No.25/ 2015, whereby the c ourt below 

rejec ted  the unreg istered  agreement of sa le sought to be marked  by 

defendants through D.W.2. 

 

 The ma in suit was filed  by the p la intiff aga inst the defendants for 

dec la ra tion of title and  for c onsequentia l possession.  When the ma in suit 

was c oming up  for marking of the doc uments through D.W.2 and  when 

the defendant p lac ed  the agreement of sa le to be marked , the lea rned  

c ounsel for the p la intiff ob jec ted . 

 

 The sa id  agreement d isc loses tha t it is an agreement of sa le sa id  to 

have been exec uted  by the p la intiff in favour of one Va laparla  Lakshmi 

Narayana  on 6.1.2000 and  the tota l c onsidera tion was Rs.65,000/ -.  Out of 

the sa id  amount, Rs.49,000/ - was pa id  towards advanc e of sa le 

c onsidera tion and  the remaining sa le c onsidera tion was to be pa id  by the 

end  of April and  ob ta in regula r reg istered  sa le deed .  The sa id  agreement 

of sa le is reduc ed  into writing  on a  white paper. 

 

 As per Artic le 6 of Sc hedule IA of the Ind ian Stamp Ac t, 1899 (for 

short the ‘Stamp Ac t’ ) the stamp required  is Rs.100/ -, but the p resent 

agreement of sa le is reduc ed  into writing  on white paper and  without any 

a ttestors thereto.  Sec tion 35 of the Stamp Ac t, reads as follows: 

 
 Sec tion 35: Instruments not duly stamped inadmissib le in evidenc e, etc —No 

instrument c hargeab le with duty sha ll be admitted  in evidenc e for any purpose by any 

person having by law or c onsent of pa rties authority to rec eive evidenc e, or sha ll be 

ac ted  upon, reg istered  or authentic a ted  by any suc h person or by any pub lic  offic er, 

unless suc h instrument is duly stamped. 
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 Provided  tha t— 

 

(a ) any suc h instrument not being an instrument c hargeab le with a  duty of 

twenty pa ise or a  mortgage of c rop  (Artic le 36(a ) of Sc hedule I-A) 

c hargeab le under Clause (aa) or (bb ) of Sec tion 3 with a  duty of forty pa ise 

or a  b ill of exc hange or p romissory note, sha ll sub jec t to a ll just exc eptions, be 

admitted  in evidenc e on payment of the duty with whic h the same is 

c hargeab le, or, in the c ase of any instrument insuffic iently stamped, of the 

amount required  to make up  suc h duty, together with a  pena lty of five 

rupees, or, when ten times the amount of the p roper duty or defic ient portion 

thereof exc eeds five rupees, of a  sum equa l to ten times suc h duty or portion; 

 

(b ) where any person from whom a  stamped  rec eip t c ould  have been 

demanded , has g iven an unstamped  rec eip t and  suc h relief, if stamped , 

would  be admissib le in evidenc e aga inst him, then suc h rec eip t sha ll be 

admitted  in evidenc e aga inst him on payment of a  pena lty of one rupees by 

the person tendering  it; 

 

(c ) where a  c ontrac t or agreement of any kind  is effec ted  by c orrespondenc e 

c onsisting of two or more letters and  any one of the letters bears the p roper 

stamp, the c ontrac t or agreement sha ll be deemed to be duly stamped ; 

 

(d ) nothing herein c onta ined  sha ll p revent the admission of any instrument in 

evidenc e in p roc eed ing in a  Crimina l Court, other than a  p roc eed ing under 

Chapter XII or Chapter XXXVI of the Code of Crimina l Proc edure 1898 (V of 

1898); 

 

(e) nothing herein c onta ined  sha ll p revent the admission of any instrument in any 

c ourt when suc h instrument has been exec uted  by or on beha lf of the 

Government, or where it bears the c ertific a te of the Collec tor as p rovided  by 

Sec tion 32 or any other p rovision of this Ac t.1. Subs by Ac t 43 of 1955. 
 

 

The lea rned  Senior Counsel appearing  on beha lf of the petitioner 

submits tha t lea rned  c ourt below fa iled  to see tha t doc ument, whic h is 

sought to be marked , as an exhib it, is only an agreement of sa le under 

whic h possession was not delivered . Suc h doc uments a re very muc h 

admissib le in evidenc e, sinc e they do not fa ll under   Artic les 6-A and  47-A 

of Sc hedule I-A of the Stamps Ac t.   The agreement of sa le da ted  

6.1.2000, whic h is rejec ted  by the c ourt below for the purpose of marking , 

would  c lea rly show tha t it is a  simp le agreement of sa le and  tha t it has not 

delivered  possession of the suit sc hedule p roperty. Henc e, suc h a  

doc ument should  have been marked  by the c ourt below. 

 

By app lying  the p rovision of Sec tion 35 of Stamp Ac t to the 

instrument on hand , the same sha ll not be admitted  in evidenc e for any 

purpose.  As per Sec tion 17(1)(g ), the agreement of sa le of immovab le 
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property of va lue of Rs.100/ - and  upwards, sha ll be a  reg istered  one with 

effec t from 1.4.1999. 

 

Admitted ly, the p resent doc ument in question is reduc ed  into 

writing  on a  white paper and  it is not reg istered . As per p roviso of Sec tion 

49 of the Reg istra tion Ac t, 1908 if an unreg istered  doc ument a ffec ting  

immovab le p roperty and  required  by the sa id  Ac t or the Transfer of 

Property Ac t, 1882 to be reg istered , may be rec eived  as evidenc e of a  

c ontrac t in a  suit for spec ific  performanc e or as evidenc e of any c olla tera l 

transac tion not required  to be effec ted  by reg istered  instrument.  The sa id  

p rovision c annot c ome in a id  to the defendants, as the suit on hand  has 

been field  for dec la ra tion and  for c onsequentia l relief of rec overy of 

possession and  the c la im of the defendant is founded  in sa id  doc ument 

and  as suc h, the agreement of sa le c annot be marked . 

 

In view of above find ings of the tria l c ourt, I find  no illega lity or 

perversity in the order passed  by the tria l c ourt.  

 

Find ing no merit in the p resent petition, the same is ac c ord ing ly 

d ismissed . 

 

Misc ellaneous petitions pend ing , if any, sha ll stand  c losed .  No order 

as to c osts. 

 

 

 

                                                               ----------------------------------------- 

                                                                    SURESH KUMAR KAIT,J 

 

 

DATE:19—01—2018  

 

AVS 

  

 


