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ORAL ORDER

Vide the present petition, the petitioner has challenged the order
dated 12.12.2017 passed in O.SNo0.25/2015, whereby the court below
rejected the unregistered agreement of sale sought to be marked by

defendantsthrough D.W.2.

The main suit was filed by the plaintiff against the defendants for
declaration of title and for consequential possession. When the main suit
was coming up for marking of the documents through D.W.2 and when
the defendant placed the agreement of sale to be marked, the learned

counsel forthe plaintiff objected.

The said agreement disclosesthat it isan agreement of sale said to
have been executed by the plaintiff in favour of one Valaparla Lakshmi
Narayana on 6.1.2000 and the total consideration was Rs.65,000/-. Out of
the said amount, Rs49,000/- was paid towards advance of sale
consideration and the remaining sale consideration wasto be paid by the
end of Apriland obtain regularregistered sale deed. The said agreement

of sale isreduced into writing on a white paper.

As per Article 6 of Schedule IA of the Indian Samp Act, 1899 (for
short the ‘Samp Act’) the stamp required is Rs.100/-, but the present
agreement of sale isreduced into writing on white paper and without any

attestorsthereto. Section 35 of the Samp Act, readsasfollows:

Section 35: Instruments not duly stamped inadmissible in evidence, etc—No
instrument chargeable with duty shall be admitted in evidence for any purpose by any
person having by law or consent of parties authority to receive evidence, or shall be
acted upon, registered or authenticated by any such person or by any public officer,
unlesssuch instrument isduly stamped.



Provided that—

(a) any such instrument not being an instrument chargeable with a duty of
twenty paise or a mortgage of crop (Aricle 36(a) of Schedule I-A)
chargeable under Clause (aa) or (bb) of Section 3 with a duty of forty paise
ora billof exchange or promissory note, shall subject to all just exceptions, be
admitted in evidence on payment of the duty with which the same is
chargeable, or, in the case of any instrument insufficiently ssamped, of the
amount required to make up such duty, together with a penalty of five
rupees, or, when ten timesthe amount of the proper duty or deficient portion
thereof exceedsfive rupees, of a sum equalto ten timessuch duty or portion;

(b) where any person from whom a stamped receipt could have been
demanded, has given an unstamped receipt and such relief, if sstamped,
would be admissble in evidence against him, then such receipt shall be
admitted in evidence against him on payment of a penalty of one rupeesby
the person tendering it;

(c) where a contract or agreement of any kind is effected by cormrespondence
consisting of two or more letters and any one of the lettersbearsthe proper
stamp, the contract oragreement shallbe deemed to be duly stamped;

(d) nothing herein contained shall prevent the admission of any instrument in
evidence in proceeding in a Criminal Court, other than a proceeding under
Chapter Xll or Chapter XXXVl of the Code of Criminal Procedure 1898 (V of
1898);

(e) nothing herein contained shall prevent the-admission of any instrument in any
court when such instrument has been executed by or on behalf of the

Government, orwhere it bearsthe certificate of the Collector asprovided by
Section 32 or any otherprovision of thisAct.1. Subsby Act 43 of 1955.

The learned Senior Counsel.appearing on behalf of the petitioner
submits that learned court below failed to see that document, which is
sought to be marked, as an exhibit, isonly an agreement of sale under
which possession was not delivered. Such documents are very much
admissible in evidence, since they do not fallunder Articles6-A and 47-A
of Shedule A of the Samps Act. The agreement of sale dated
6.1.2000, which isrejected by the court below for the purpose of marking,
would clearly show that it isa smple agreement of sale and that it hasnot
delivered possession of the suit schedule property. Hence, such a

document should have been marked by the court below.

By applying the provison of Section 35 of Samp Act to the
instrument on hand, the same shall not be admitted in evidence for any

purpose. As per Section 17(1)(g), the agreement of sale of immovable



property of value of Rs.100/- and upwards, shall be a registered one with

effect from 1.4.1999.

Admittedly, the present document in question is reduced into
writing on a white paperand it isnot registered. Asper proviso of Section
49 of the Registration Act, 1908 if an unregistered document affecting
immovable property and required by the said Act or the Transfer of
Property Act, 1882 to be registered, may be received as evidence of a
contract in a suit for specific perfformance orasevidence of any collateral
transaction not required to be effected by registered instrument. The said
provison cannot come in aid to the defendants, asthe suit on hand has
been field for declaration and for consequential relief of recovery of
possession and the claim of the defendant is founded in said document

and assuch, the agreement of sale cannotbe marked.

In view of above findings of the trial court, | find no illegality or

perversty in the orderpassed by the trial court.

Fnding no merit in the present petition, the same is accordingly

dismissed.

Miscellaneouspetitionspending, if any, shall stand closed. No order

asto costs.
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