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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED : 05.04.2018

CORAM :

THE HONOURABLE MR.JUSTICE S.S.SUNDAR

C.R.P.(NPD)(MD)No.1347 of 2013

K.E.P.Mohamed Ali :Petitioner / Respondent / Respondent /

                                        Land-owner 

vs.

Palaniappan :Respondent / Appellant / Respondent /

                                        Tenant  

PRAYER:  Civil  Revision  Petition  filed  under  Section  25  (1)  of

Tamil Nadu Buildings (Lease and Rent Control) Act, 1960, praying

to call for the records pertaining to the judgment and decree

dated  26.02.2013  passed  in  R.C.A.No.2  of  2009  by  the  learned

Appellate Authority / Principal Subordinate Judge at Thanjavur,

reversing  the  well  considered  and  reasoned  judgment  and  decree

dated 01.12.2008, passed in R.C.O.P.No.4 of 2008, by the learned

Rent Controller / District Munsif at Thanjavur, allow this Civil

Revision  Petition  and  set  aside  the  judgment  and  decree  dated

26.02.2013, passed by the learned Appellate Authority / Principal

Subordinate Judge, in R.C.A.No.2 of 2009 and consequently restore

the judgment and decree dated 01.12.2008, passed in R.C.O.P.No.4

of  2008  by  the  learned  Rent  Controller  /  District  Munsif,

Thanjavur.

For Petitioner : Mr.R.Devaraj

For Respondent : No appearance 

     *****

ORDER

The  land-lord  is  the  Revision  Petitioner  in  this  Civil

Revision Petition.  Originally, the land-lord filed a petition in

R.C.O.P.No.4 of 2008, on the file of the learned Rent Controller /

District Munsif, Thanjavur, against the respondent herein, who is

the tenant in respect of a premises owned by the land-lord for

evicting him on the ground of demolition and reconstruction.  Even

in the petition filed in R.C.O.P.No.4 of 2008, the land-lord has

mentioned that the building is more than 80 years old and that it

is in dilapidated condition.  The petitioner has also stated about
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his financial soundness.  The petitioner has further stated in the

petition  that  he  intends  to  construct  row  of  shops  so  as  to

augment his income.  Since other owners of the building who have

also have their lands  adjacent to the petitioner's building have

put  up  new  buildings  with  a  good  outlook,  the  petitioner  has

stated  that  the  building  is  bona  fidely required  by  him  for

demolition and reconstruction.  It is also specifically stated in

the petition that the adjacent property comprised in T.S.No.2174

is also owned by the petitioner and that all the five tenants

occupying the said property had been vacated from the building and

the petitioner had already demolished the adjacent building owned

by  him.   Hence,  it  is  the  case  of  the  petitioner  that  the

petitioner's  project  is  stopped  because  of  the  occupation  of

demised premises by the respondent / tenant.  It is also stated by

the petitioner that the petition mentioned property is  a piece of

property situated in front of T.S.No.2174 and the petitioner has

planned to construct a new building comprised in T.S.Nos.2174 and

2190, which are contiguous. 

2.No doubt, the respondent has filed a counter affidavit

denying the facts stated in the petition.  The petitioner's bona

fide   is also questioned in the counter affidavit.  It was the

further contention of the respondent that he invested few lakhs in

his business apart from decorating the shop with wooden show-cases

fitted with glass door and lightings.  It is stated in the counter

affidavit that if the respondent is forced to vacate the shop he

will loose everything.  Therefore, the hardship that was likely to

be  caused  to  the  tenant  was  raised  as  a  defence  in  the

proceedings.    Earlier,  the  Rent  Controller  passed  an  order,

directing  eviction.     Eviction  was  confirmed  in  appeal  in

R.C.A.No.2 of 2009.  However, on revision before this Court in

C.R.P.(MD)  No.742  of  2012,  the  matter  was  remanded  to  the

Appellate Authority.

3.After remand, the Rent Control Appellate Authority has

allowed the appeal and dismissed the petition for eviction filed

by the land-lord.  It is against the order passed by the Rent

Control Appellate Authority present Civil Revision Petition has

been filed by the land-lord.

4.Despite  notice  to  the  respondent  through  Court,  the

respondent  did  not  appear.   Since  the  service  was  completed,

office  was  directed  to  show  his  name  in  the  cause  list  and

accordingly, his name was also printed in the cause list.  

5.The Appellate Authority relying upon the judgment of

the  Honourable  Supreme  Court  in  the  case  of  Vijay  Singh  vs.

Vijayalakshmi Ammal reported  in  1996  II  CTC 586  held  that the

land-lord has to prove that his intentions are  bona fide and to

prove the other ingredients of Section 14 (1) (b) of Act.  It is
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to be noted that based on the judgment of Hon'ble Supreme Court,

the Appellate Authority accepted the legal position that condition

of  the  building  is  not  relevant  for  determining  bona  fides.

However, the Appellate Authority held that the petitioner has not

produced any documentary proof or stability certificate from the

competent Civil Engineer.  Further, it is also observed that the

petitioner has not proved the age of the building.  The Appellate

Authority found that the petitioner has not stated anything about

his financial status for undertaking demolition and reconstruction

of a new building.  It is also observed by the Appellate Authority

that the petitioner has not disclosed anything about his financial

stability  or  financial  status  to  complete  the  proposed

construction.  Ultimately, after holding that the petitioner has

not  proved  his  financial  status  and  bona  fides and  that  the

building  is  not  old,  the  Appellate  Authority  rejected  the

contentions on behalf of land-lord relying upon the judgment of

the Hon'ble Supreme Court in Vijay Singh's case.  Surprisingly, by

referring  to  the  evidence  of  land-lord  that  the  building  plan

approval was refused earlier for the reason that the land-lord has

not left sufficient open space, the Appellate Authority held that

the intention of land-lord is not bona fide. 

6.The learned counsel for the petitioner submitted that

the Appellate Authority has categorically found that the building

is a old building and in dilapidated condition.  Even assuming

that  the  building  is  not  old  and  does  not  require  immediate

demolition, it is always open to the land-lord to seek eviction on

the  ground  of  demolition  and  reconstruction  if  he  is  able  to

satisfy  that  the  demolition  and  reconstruction  is  intended  and

with an object to augment his income.  The learned counsel for the

petitioner then submitted that the petitioner is the owner of the

building  which  is  also  adjacent  to  the  building  in  which  the

respondent is having his business.  The petitioner proposed to

demolish not only the building in which the respondent is carrying

on his business but also the other building where there were five

tenants  carrying  on  business.   Pursuant  to  his  decision  to

demolish the whole building, it is stated that the petitioner had

evicted all the tenants from the adjacent building.  This fact is

not in dispute.  As a result, a vast extent of vacant land which

is ready for new construction is also unutilized because of the

pendency of the proceedings and the stand taken by the respondent

that petition for eviction lacks bona fide has no substance.  

7.The learned counsel for the petitioner pointed out that the

petitioner  has  specifically  stated  in  the  petition  about  his

financial strength and the fact that he could afford immediate

demolition  and  reconstruction.   The  respondent  has  not

specifically denied about the financial position of the petitioner

to complete the new construction.  His major defence is hardship

that is likely to be caused to him on account of eviction.  
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8.The respondent himself has admitted that all the adjacent

buildings, which were in the enjoyment of the other tenants, were

also  demolished.   As  a  matter  of  fact,  the  tenant  during  his

evidence has stated as follows:

“,Nj e P jpkd ;wj ;jpy ;  kDjhuh ;  3/2008 kDtpy ;  kDr ;  nrhj ;jpw ;F  epaha
thlif eph ;zak ;  Nfhhp jhf ;fy ;  nra ;Js ;shh ; .  Nkw ;gb kDtpw ;fhd vjpUiuapy ;
kDf ;  fl ;blkhdJ  100  tUlk ;  goikahdJ>  kz ;zhy ;  fl ;lg ;gl ;lJ  vd ;W
nrhy ;ypAs ;Nsd ;  vd ;W  nrhd ;dhy ;  rhpay ;y.  Nkw ;gb  vjpUiuapy ;
mDkjpf ;fg ;gl ;l  gFjp  k.rh.M.5.  kDr ;  nrhj ;ij  xl ;bAs ;s  ,lj ;jpy ;  Gy
vz ;.2174-y ;  ehd ;ife ;J  Ngh ;  thliff ;F  ,Ue ;jhh ;fs ; .   2174-y ;  cs ;s
thlifjhuh ;  midtUk ;  fhyp nra ;Jtpl ;lhh ;fs ; . Nkw ;gb fhypahf ,Ue ;j 
,lk ;  ,bf ;fg ;gl ;L fhypahf cs ;sJ.

9.From this, it was suggested that the petitioner's intention

to go for demolition and reconstruction cannot be suspected and

that  the  findings  of  the  Rent  Control  Appellate  Authority  are

perverse. The judgment of the Hon'ble Supreme Court in case of

Vijay Singh vs. Vijayalakshmi Ammal reported in  1996 II CTC 586

has  been  wrongly  understood  and  interpreted  by  the  Appellate

Authority.  In this case, there is no pleading in the counter to

test the financial status of the petitioner.  Hence, it can be

taken  that  the  petitioner  has  sufficient  means  and  financial

resources to carry out the demolition and reconstruction.

10.Admittedly, the age and condition of the building is stated

in the petition.  A building which is 85 years old cannot be

termed  as  a  building,  which  does  not  require  demolition  and

reconstruction in the near future.  The age of the building is

admitted  even  by  the  respondent  in  a  petition  filed  by  the

petitioner for fixation of fair rent.  The intention of the land-

lord,  after  evicting  all  the  five  tenants  from  the  adjacent

building cannot be termed as one suffers from want of bona fides.

It  is  true  that  in  a  petition  for  eviction  on  the  ground  of

demolition and  reconstruction, the  land-lord has to prove  bona

fides.  From several judgments of the Hon'ble Supreme Court, it is

settled that the land-lord can seek eviction on  the ground of

demolition and reconstruction, if the requirement is  bona fide,

even if it is for the purpose of augmenting the income of the

land-lord.  What is required to be proved is only bona fides and

it should be to the subjective satisfaction of the Court.  In this

case, the findings of the Appellate Authority relying upon the

stray  sentences  in  the  evidence  of  P.W.1  and  on  the

misconstruction and misreading of evidence of witnesses is liable

to be set aside.  Further, the Appellate Authority has not even

considered the pleadings in the petition and the absence of denial

as to the financial  condition of the land-lord.   Further, the

findings  of  the  Rent  Controller  are  ignored  by  the  Appellate

Authority.

11.As  a  result,  this  Court  is  fully  convinced  that  the

requirement of the petitioner / land-lord for bona fide purpose of

demolition  and  reconstruction  is  proved  and  the  respondent  is

liable to be evicted.  The eviction of tenant is warranted for the
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purpose  of  demolition  and  reconstruction.   Since  the  statutory

requirement have been complied with, this Court has no hesitation

to set aside the order of Appellate Authority and restore the

order of eviction passed by the Rent Controller in R.C.O.P.No.4 of

2008 on the file of the learned Rent Controller / District Munsif,

Thanjavur.  No costs.

Sd/-

Assistant Registrar(CS-I)

/True Copy/

Sub Assistant Registrar

To

1.The  Principal Subordinate Judge,

 (Rent Control Appellate Authority),       

  Thanjavur.

2. The District Munsif,

 Rent Controller, 

   Thanjavur.

Copy to:

The Record Keeper,

    VR Section,

    Madurai Bench of Madras High Court,

    Madurai. (2 copies)

+ 1 cc TO Mr.R.Devaraj , Advocate in SR No.  60078

IA/SRM

AE/SKN RSK/SAR4/30.05.2018/5P/6C

C.R.P.(NPD)(MD)No.1347 of 2013

05.04.2018
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