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17.10.2016 in I.A.No.233 of 2015 in 0.S.No.230 of 2014 on the file
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ORDER
This Civil Revision Petition has been filed against the order
and decree passed by the learned I Additional District Munsif,
Nagercoil, in I.A.No.233 of 2015 in 0.S.No.230 of 2014 dated
17.10.2016.

2. The facts of the case, in nutshell, are as follows:

2.1. The petitioners herein have instituted a suit 1in
0.5.No.230 of 2014, against the respondents herein seeking
mandatory injunction and other reliefs. During the course of

trial, the defendants/respondents herein were directed to file
their written statements and as they have failed to do so, an ex-
parte order was passed on 26.03.2015. Aggrieved over the same, the
respondents herein have filed an interlocutory application 1in
I.A.No.233 of 2015 seeking to set aside the ex-parte order and the
lower Court, after hearing both the sides, had allowed the
petition, on payment of Rs.1,000/- to the District Legal Service
Authority, Kanyakumari at ©Nagercoil. Aggrieved thereby, the
plaintiffs have preferred the present civil revision petition.

3. The learned Counsel for the petitioners/plaintiffs would
strongly contest that the trial Court ought not to have allowed
the said interlocutory application, but, had allowed and agreed to
receive the written statements. It is pertinent to note that the
respondents/defendants have not filed their written statements
within 90 days from the date of service of summons and therefore,
he prays for setting aside the impugned order dated 17.10.2016.

4., On the other hand, the 1learned Counsel for the third
respondent/third defendant would submit that he had prepared the
written statements and had sent the same to the first
respondent/first defendant, for getting his signature. As the same
was not reached on time, he was not able to submit the written
statements before the trial Court on the said date, therefore, in

hups:/ihgservices gsugsgovipligsenices) - ox-parte order was passed by the lower Court.
Thereafter, he has filed the interlocutory application, seeking to
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set aside the ex-parte order, narrating all the facts along with a
copy of the written statements and the trial Court, after a
careful study, in the interest of Jjustice, has allowed the
petition with costs. Therefore, he prays for dismissing the
present revision petition.

5. Heard the learned Counsel appearing for the petitioners and
the third respondent and perused the documents placed on record.
There was no representation for the respondents 1 & 2, despite
notice was served on them.

6. A perusal of records would show that the point to be dealt
with is whether it is legally permissible to allow the defendants
to file their written statements, even after 90 days from the date
of service of summons.

7. Admittedly, the defendants have failed to file their
written statements on time. But, in their interlocutory
application seeking to set aside the ex-parte order, to prove
their bona fide and to prove that they are also interested in
early disposal of the suit proceedings, they have enclosed a copy
of the written statements.

8. The Hon'ble High Court, in the case of U.Chandraprakasam
and others vs. S.Krishnan and others, in C.R.P(PD)No.1420 of 2005,
decided on 13.04.2009, reported in 2009 (3) CTC 371, has held as
follows:

“...13. It 1is also to be noted that though the power

of the Court under the Proviso appended to Rule 1 of Order

8 1s circumscribed by the words "“shall not be later than

ninety days” but the consequences flowing from non-

extension of time are not specifically provided for though

they may be read by necessary implication. Merely, because

a provision of law 1s couched 1in a negative Jlanguage

implying mandatory character, the same 1is not without

exceptions. The Courts, when called upon to interpret the

nature of the provision, may, keeping 1in view the entire

context in which the provision came to be enacted, hold the

same to be directory though worded in the negative form.”

9. Considering the fact that the above cited judgment squarely
applies to the present case on hand, this Court is of the view
that opportunity should be given to the defendants in establishing
their case, on merits and therefore, the learned trial Judge 1is
right, in allowing the said interlocutory application with a cost
of Rs.1,000/-, payable to the District Legal Services Authority,
Kanyakumari at Nagercoil.

https://hcservices.ecourts.gov.in/hcservices/



10. In result, this civil revision petition is dismissed, as
devoid of merits. No costs. Consequently, connected miscellaneous
petition is closed.

sd/-
Assistant Registrar (CS-III)
/True Copy/

Sub Assistant Registrar

To

The I Additional District Munsif,
Kanyakumari at Nagercoil.

+lcc to Mr.V.M.Balamohan Thambi, Advocate Sr.No.44892
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