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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED : 17.05.2018

CORAM

THE HONOURABLE MR. JUSTICE M.S.RAMESH

Crl.O.P.(MD).No.8532 OF 2018

Rajesh      ...   Petitioner
Vs   

The State represented by
The Inspector of Police,
Koomapatti Police Station
Koomapatti
Virudhunagar District
(Cr.No.61 of 2015)     ...   Respondent
  

PRAYER : Criminal Original Petition filed under Section 482 Cr.P.C.

to direct the learned Assistant Sessions Judge, Srivilliputhur to
recall the NBW in S.C.No.95 of 2016 issued against the petitioner
on 26.04.2018 for one hearing.

For Petitioner   : Mr.S.Sundarapandian
For Respondent  : A.P.G. Ohm Chairma Prabhu

Government Advocate (Crl.Side)

O R D E R    

This Criminal Original Petition has been filed to issue
direction to the learned Assistant Sessions Judge, Srivilliputhur ,
to consider the petition to recall the non-bailable warrant issued
against the petitioner on 26.04.2018 in S.C.No. 95 of 2016.

2.This Court in an earlier occasion had elaborately dealt
with  the  issue  as  to  whether  the  High  Court,  exercising  its
inhereint  powers  under  Section  482  of  the  Code  of  Criminal
Procedure, is empowered to quash or recall a Non-bailable Warrant
when  an  alternate  remedy  under  Section  70  (2)  of  the  Code  of
Criminal Procedure empowers cancellation of the warrant by the court
that had issued the warrant.

3.  I  had  the  occasion  to  deal  with  a  batch  of  cases
pertaining to circumstances for issuance/recall of warrants. After
analysing the principles laid down in the various decisions of the
Honourable Supreme Court and our High Court in detail, I had, in my
order dated 07.09.2017 in Crl.O.P.No.13276 of 2017 etc., batch, held
as follows:

“14.Similarly, in the case of Inder Mohan Goswami v.
State  of  Uttaranchal  [(2007)  12  SCC  1],  the  Hon’ble
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Supreme Court, has cautioned against the alacrity with
which trial courts have issued NBWs and issued detailed
guidelines to be followed by trial courts when issuing
NBWs which is as follows:
When non-bailable warrants should be issued

53.Non-bailable warrant should be issued to bring a
person to court when summons or bailable warrants would
be unlikely to have the desired result. This could be
when:

*it is reasonable to believe that the person will
not voluntarily appear in court; or

*the  police  authorities  are  unable  to  find  the
person to serve him with a summon; or

*it is considered that the person could harm someone
if not placed into custody immediately.

54.As  far  as  possible,  if  the  court  is  of  the
opinion  that  a  summon  will  suffice  in  getting  the
appearance of the accused in the court, the summon or
the bailable warrants should be preferred. The warrants
either bailable or non-bailable should never be issued
without  proper  scrutiny  of  facts  and  complete
application  of  mind,  due  to  the  extremely  serious
consequences and ramifications which ensue on issuance
of  warrants.  The  court  must  very  carefully  examine
whether the criminal complaint or FIR has not been filed
with an oblique motive.

55.In complaint cases, at the first instance, the
court should direct serving of the summons along with
the copy of the complaint. If the accused seem to be
avoiding the summons, the court, in the second instance
should issue bailable warrant. In the third instance,
when the court is fully satisfied that the accused is
avoiding  the  court's  proceeding  intentionally,  the
process of issuance of the non-bailable warrant should
be  resorted  to.  Personal  liberty  is  paramount,
therefore, we caution courts at the first and second
instance to refrain from issuing non-bailable warrants.

56.The power being discretionary must be exercised
judiciously  with  extreme  care  and  caution.  The  court
should  properly  balance  both  personal  liberty  and
societal interest before issuing warrants. There cannot
be any straitjacket formula for issuance of warrants but
as a general rule, unless an accused is charged with the
commission of an offence of a heinous crime and it is
feared  that  he  is  likely  to  tamper  or  destroy  the
evidence  or  is  likely  to  evade  the  process  of  law,
issuance of non-bailable warrants should be avoided.https://hcservices.ecourts.gov.in/hcservices/



3

57.The court should try to maintain proper balance
between  individual  liberty  and  the  interest  of  the
public and the State while issuing non-bailable warrant.

15.It is seen from the Inder Mohan Goswami's case,
that the guidelines stated therein, have been observed
mostly in the breach by trial courts in Tamil Nadu. It
is essential for the High Court, as the highest criminal
Court  and  as  a  Court  of  supervision  over  all  trial
courts  in  the  State,  to  reiterate  these  principles
regarding issuance of Non Bailable Warrants and ensure
compliance. 

16.It is further seen that the cases in which trial
courts  issue  Non  Bailable  Warrants  may  be  broadly
classified  in  four  categories  namely,  (i)  the  trial
court  issues  Non  Bailable  Warrants  without  issuing
summons  first,  (ii)  the  trial  court  issues  a  Non
Bailable Warrant when the accused is absent for one or
two  hearings  without  inquiring  into  the  cause  of
absence, (iii) where the accused is absent for one or
two hearings and files a petition under Section 317 of
the Code, the Court rejects the petition and issues a
Non  Bailable  Warrant  and  (iv)  where  the  accused  has
intentionally absented himself from the trial and does
not attend any hearings and then, the trial court issues
a Non Bailable Warrant. 

17.Among the aforesaid four categories, the first
three categories of cases can be leniently considered by
the  High  Court  for  the  purpose  of  recalling  a  Non
Bailable Warrant.  Of course, such leniency could be to
the  subjective  satisfaction  of  the  reasonings  of  the
petitioners as to the bona-fide inability to approach
the  lower  Court  seeking  for  recalling/cancellation  of
Non Bailable Warrant.  Insofar as the fourth category is
concerned,  it  would  not  be  desirable  to  recall  the
warrant but to direct the petitioner to approach the
Court  which  had  issued  warrant,  seeking  for  a  prior
relief.

18.It is also brought to my notice that apart from
various other reasons for the long pendency of cases
before  the  trial  Courts,  the  non  execution  of  Non
Bailable Warrant is one among the reasons. This fact is
reiterated through the last data collected by the NCRB.
In most of these pending cases, it is seen that whenever
a Non Bailable warrant is kept pending execution, the
usual practice among many of the Court is to adjourn the
case  on  the  ground  that  “Non  Bailable  Warrant  is
pending”.https://hcservices.ecourts.gov.in/hcservices/
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19.In heinous crimes, where there is deliberate and
continuous  non  appearance  of  the  accused,  the  trial
Court  may  proclaim  him  as  person  absconding  under
Section 82 of the Code of Criminal Procedure.  Section
82 of the Code of Criminal Procedure reads as follows:

82.Proclamation  for  person  absconding:  (1)If  Any
Court  has  reason  to  believe  (whether  after  taking
evidence or not) that any person against whom a warrant
has been issued by it has absconded or is concealing
himself so that such warrant cannot be executed, such
Court may publish a written proclamation requiring him
to appear at a specified place and at a specified time
not less than thirty days from the date of publishing
such proclamation 
(2)The proclamation shall be published as follows— 

(i)  (a)  it  shall  be  publicly  read  in  some
conspicuous place of the town or village in which such
person ordinarily resides; 

    (b) it shall be affixed to some conspicuous part
of  the  house  or  home-stead  in  which  such  person
ordinarily resides or or to some conspicuous place of
such town or village;

   (c) a copy thereof shall be affixed to some
conspicuous part of the Court-house; 

(ii)the Court may also, if it thinks fit, direct a
copy  of  the  proclamation  to  be  published  in  a  daily
newspaper circulating in the place in which such person
ordinarily resides 

  (3)A statement in writing by the Court issuing the
proclamation  to  the  effect  that  the  proclamation  was
duly  published  on  a  specified  day,  in  the  manner
specified  in  clause  (i)  of  subsection  (2),  shall  be
conclusive  evidence  that  the  requirements  of  this
section  have  been  complied  with,  and  that  the
proclamation was published on such day.

[(4)Where a proclamation was duly published under
sub-section(1) is in respect of a person accused of an
offence  punishable  under  Section  302,  304,  364,  367,
382, 392, 393, 394, 395, 396, 397, 398,399, 400, 402,
436, 449, 459 or 460 of the Indian Penal Code (45 of
1860), and such person fails to appear at the specified
place and time required by the proclamation, the Court
may,  after  making  such  inquiry  as  it  thinks  fit,
pronounce  him  a  proclaimed  offender  and  make  a
declaration to that effect.

(5)The provisions of sub-sections (2) and (3) shall
apply  to  a  declaration  made  by  the  Court  under  sub-
section (4) as they apply to the proclamation published
under sub-section(1).] sub clause 4 & 5 inserted by Act
25 of 2005, S.12 (w.e.f.23.06.2006).“https://hcservices.ecourts.gov.in/hcservices/
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20.Thus, under Section 82 of Cr.P.C., there can be
no  impediment  on  the  part  of  the  trial  Court  to
pronounce  him  as  a  proclaimed  offender,  instead  of
keeping the matter pending indefinitely for the purpose
of having the warrant executed.  Hence, the existence of
the  fourth  category  of  cases  cannot  be  a  ground  to
preclude the High Court to do justice in the first three
categories  particularly,  when  they  constitute  a  major
portion of the pending cases in the State of Tamil Nadu,
in which, Non Bailable Warrants are pending execution.

21.To sum up the findings rendered by me, it is
reiterated that the issuance of Bailable Warrant or Non
Bailable  Warrant  should  be  exercised  with  extreme
caution and in the rarest of cases, bearing in mind that
the pendency of Non Bailable Warrant is one of the major
factors for the long pendency of cases before the trial
Court. The trial Court shall also scrupulously follow
the  guidelines  imposed  in  Inder  Mohan  Gowsami's  case
(supra) as well as the observations made in the present
case while issuing Non Bailable Warrants or recalling
the Non Bailable Warrants.”

4.  In  the  present  case  though  the  Non-bailable  warrant  was
issued on 26.04.2018, it has been kept pending without execution
till date.  In view of the observations made in the earlier order
extracted  above, it would be appropriate to re-call the warrant
issued by the Trial Court.

5. Hence, this Criminal Original Petition stands allowed.  The
Non  Bailable  warrant  issued  on  26.04.2018  is  recalled.
Consequently, the accused is directed to appear before the learned
Assistant Sessions Judge, Srivilliputhur in connection with S.C.No.
95 of 2016  within one week from the date of receipt of this order
and on subsequent hearing dates without fail. The Trial Court shall
record  the  factum  of  the  warrant  against  the  petitioner  being
recalled and direct the petitioner to appear for all the future
hearings, without fail, to the best of his ability.

Sd/-
Vacation Officer

/True copy/

Sub Assistant Registrar 

To  

1.The  Assistant Sessions Judge, 
   Srivilliputhur https://hcservices.ecourts.gov.in/hcservices/
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2. The Inspector of Police,
    Koomapatti Police Station
    Koomapatti
    Virudhunagar District

3.The Additional Public Prosecutor, 
   Madurai Bench of Madras High Court.
   Madurai.

+1cc to M/s.S.Sundarapandian, Advocate, SR.No.65888.
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