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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

07.03.2018

CORAM:

THE HONOURABLE MR.JUSTICE T.S.SIVAGNANAM

and

THE HONOURABLE MRS.JUSTICE R.THARANI

W.P. (MD)

W.M.P. (MD)

1 M.KARUPPAIAH

2 D.RAJASEKARAN

3 T.DHANALAKSHMI

4 S.AYYAPPAN

5 R.SOORIYANARAYANAN
6 V.THAVAMANIAMMAL
7 K.SUBBIAH

8 K.USHARANT

9 M.HAROON BASHA
10 K.VADIVEL

11 S.INDHRA

12 G.KAMARAJ

13 M.CHITHRADEVI
14 M.AZHAGAR

15 S.RAJA SHIVA BALAN
16 S.PREMAVATHY

17 M.RAJENDRAN

18 P.THAYAMMAL

19 A.RABIYABIVI

20 R.MEENA

21 A.PONNUCHAMY

1 THE COMMISSIONER ,

HINDU RELIGIOUS AND CHARITABLE ENDOWMENTS BOARD,
119, UTTHAMAR GANDHI SAALATI,

2 THE DEPUTY COMMISSIONER /
HINDU RELIGIOUS AND CHARITABLE ENDOWMENTS BOARD,
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- Vs. -

ARULMIGU SUBRAMANIYASWAMI THIRUKOVIL,
THIRUPARANKUNDRAM, MADURATI DISTRICT.

3 THE JOINT COMMISSIONER,
HINDU RELIGIOUS AND CHARITABLE ENDOWMENTS BOARD,

4 THE ASSISTANT COMMISSIONER,
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5 THE DISTRICT COLLECTOR
MADURAI DISTRICT, MADURAI... Respondents in WP (MD). 4876 to 4896/
2018

Common Prayer in Writ Petition (MD)Nos.4876 to 4896/ 2018 is filed
under Article 226 of the Constitution of India, praying this Court
to issue a Writ of Certiorari calling for records pertaining to the
impugned proceeedings of the 2°¢ respondent vide his proceedings in
Na.Ka.No.246,272,282,283,245,256,265,247,261,288,259,287,254,276,258
,271,250,289,266,269,282 and 290/2018/E5 dated 16.02.2018 gquash the
same.
For Petitioner : Mr.M.Gururaj

For Respondents : Mr.D.Muruganandham,A.G.P.
For RR1, 3 to 5
Mr.Chandrasekar for R2

ORDER
(Order of the Court was made by T.S.SIVAGNANAM, J.)

Heard Mr.M.Gururaj, learned counsel appearing for the
petitioners, Mr.D.Muruganandham, learned Additional Government
Pleader, who accepts notice on behalf of the respondents 1 and 3 to
5, and Mr.Chandrasekar, learned counsel, who accepts notice on
behalf of the second respondent.

2.The petitioners have filed these writ petitions
challenging the notice 1issued by the second respondent dated
16.02.2018. By the said notice, the second respondent has stated
that the lands in question are owned by the second respondent temple
and the petitioners have encroached into the said lands, contrary to
the provisions of the Tamil Nadu Hindu Religious and Charitable
Endowments Act, 1959, have constructed buildings on the said lands.
Therefore, the petitioners have been called upon to remove the
encroachments from the said lands and hand over the said lands to
the temple, within a period of 15 days from the date of receipt of
the notice. The second respondent further stated that upon failure
on the part of the petitioners to comply with the demand made in the
impugned notice, action will be initiated under Sections 78 and 79
of the HR & CE Act.

3.The petitioners claim to have purchased the 1lands in
question from a person, who 1is serving as Archakar in the second
respondent temple and the properties are owned by the said Archakar

and his family members and it i1s not a temple property. Therefore,
it 1s submitted that the petitioners cannot be treated as
encroachers. Further, the learned counsel appearing for the

petitioners submitted that even without affording any opportunity to
the petitioners and without issuing any show cause notice that too,
hupsi/incsgivices, ecoufsppiiFseVis® section 78 (2) of the HR & CE Act, the impugned
notice has been issued, which is not a show cause notice, but an
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eviction order. Further, it is submitted that the petitioners have
been residing in the property for several years and all of a sudden,
the 1impugned notice has Dbeen 1issued and the same 1is 1illegal
especially, when the petitioners have purchased the property from
the original owner as early as in the year 1961.

4.The learned counsel appearing for the second respondent
would contend that after coming into force of the Tamil Nadu Minor
Inams Act, 30 of 1963, no patta can be granted in respect of those
lands and that lands are nanja lands and continue to vest with the
temple and assuming that any sale deeds have been executed, the same
are not valid in eye of the law. It is submitted that the second
respondent temple is well within its jurisdiction to initiate action
under the provisions of the Act and the present writ petitions are
premature as the impugned proceedings is only a show cause notice.

5.After elaborately hearing the parties and carefully
perusing the materials placed on record, we are 1inclined to agree
with the submissions of the learned counsel appearing for the
petitioners that the impugned proceedings 1s not a show cause
notice, but an order of eviction by itself. This is so because the
second respondent has directed the petitioners to remove the
encroachment and hand over the property to the temple, within a
period of 15 days. Though the impugned proceedings states that upon
failure to do so, action would be initiated under Sections 78 and 79
of the HR & CE Act, in our opinion, will not cure the inherent

defect, which has crept in the impugned proceedings. Admittedly,
the impugned notice is not a notice under Section 78 of the HR & CE
Act. Thus, 1f the second respondent has decided to proceed 1in

accordance with the provisions of the Act to remove the
encroachments in the temple property, proper procedures have to be
followed. The prerequisite 1s to 1issue a show cause notice to the
so—-called encroachers. The second respondent 1s required to state
as to how he comes to the conclusion, the lands 1n guestion are
temple lands. This 1is more so, 1in the instant case, since some of
the petitioners, who are stated to be in occupation of the property,
claim to be residing there from 1961 onwards. The action initiated
by the second respondent should satisfy the touch stone of
reasonableness and should satisfy the requirements of the law under
which the second respondent has exercised his power.

6.Admittedly, the second respondent has proceeded under the

provisions of the HR & CE Act, which is the comprehensive Code and
provides detailed procedures as to how the encroachers from the
temple property have to be evicted. Thus, we find that the impugned
proceedings, being an order of eviction by itself, cannot be treated

as a show cause notice. However, we are not expressing any opinion

on the claim made by the petitioners with regard to the title over
the property nor make any observation with regard to the stand taken
hups/ingsgivices goourts- QORI eNIS) counsel appearing for the second respondent with
regard to the applicability of Act 30 of 1963, etc. These issues



4

are left open to be raised by the parties as and when fresh show
cause notice 1s issued in a proper manner namely, communicating as
to how the temple claims right over the property in question so that
the petitioners, who are termed as encroachers, can have an
effective opportunity to put forth their defence by way of
objections to the show cause notice.

7.For the above reasons, the impugned orders are set aside
and the second respondent is directed to issue a comprehensive show
cause notice clearly indicating as to how they claim right over the
property or as to how the petitioners have no right over the
property and such notice to be issued to the petitioners as well as
the other persons, who are stated to be in occupation of the temple
lands within a period of two weeks from the date of receipt of a
copy of this order. The petitioners should be granted 30 days time
to submit their reply, after which the second respondent is directed
to follow the procedures under the provisions of the HR & CE Act,
and conduct an enquiry and then proceed in accordance with law.
Till then, the possession and enjoyment of the property in question
by the petitioners shall not be disturbed and the status quo
prevailing as on today, 1i.e. 05.03.2018 shall be maintained. We
made it clear that the petitioners are not entitled to put up any
further construction on the property nor they can create encumbrance
over the property and status quo should be maintained, till the
fresh proceedings are concluded.

8.Accordingly, these writ petitions are allowed with the
above direction. No costs. Consequently, connected miscellaneous
petition is closed.
sd/
Assistant Registrar (RTI)

/True copy/

Sub Assistant Registrar
To

1.The Commissioner,
Hindu Religious and Charitable
Endowments Board,
119, Utthamar Gandhi Saalai,
Nungampakkam, Chennai - 14.

2.The Deputy Commissioner/
Executive Officer,
Hindu Religious and Charitable
Endowments Board,
'Arulmigu Subramaniyaswami Thirukovil,
https://hcserwcyisﬁ(iou ﬁﬁoé?/gcﬁeﬁ/ﬁ%/d ram,
Madurai District.



3.The Joint Commissioner,
Hindu Religious and Charitable
Endowments Board,
Madurai.

4 .The Assistant Commissioner,
Hindu Religious and Charitable
Endowments Board,
Madurai.

5.The District Collector,
Madurai District,
Madurai.

+lcc to M/s.Special Government Pleader,SR.No. 53820
W.P. (MD) Nos.4876 to 4896 of 2018
and

W.M.P. (MD) Nos.4882 to 4902 of 2018
07.03.2018
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