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DATED: 12.04.2018
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P.Jeganathan : Appellant / Appellant / 2" Plaintiff
1.S.S.Govindan :1°* Respondent / 1% Respondent
/Defendant

2.P.Mariyappan

.Yasothai
.Dhanasekara Pandiyan
.Rajasekara Pandiyan
.Gunasekara Pandiyan
.Rajalakshmi :Respondents 3 to 7 / Respondents 3 to 7
/Legal Heirs of 2" Respondents as 1°* Plaintifff

~J O U1 & W

PRAYER: Second Appeal is filed under Section 100 of the Civil
Procedure Code, against the decree and judgment passed by the Sub
Court, Virudhunagar, in A.S.No.l1ll of 2013, dated 22.04.2016, by
confirming the decree and Jjudgment passed by the District Munsif
Court, Virudhunagar, in 0.S.No.263 of 2006, dated 09.10.20009.

For Appellant : No Appearance
For R1 : Mr.A.Arumugam
for M/s.Ajmal Associates
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JUDGMENT

This second appeal has been preferred by the second plaintiff
in the suit in 0.S.No.263 of 2006, on the file of the District
Munsif Court, Virudhunagar.

2.The appellant and the second respondent as plaintiffs filed
the suit in 0.S.No.263 of 2006, before the District Munsif Court,
Virudhunagar, for declaration of title and for consequential
permanent injunction restraining the defendant from interfering with
the plaintiffs' peaceful possession and enjoyment of the suit
property. The suit is also for a mandatory injunction to remove the
construction put up by the defendant in the suit property.

_ - 3.It 1s not 1in dispute that the appellant and the second
hHtps TGS SR AL SN *Larlier filed a suit in 0.S.No.281 of 2000, before
the District Munsif Court, Virudhunagar, for a permanent injunction
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restraining the first respondent herein from interfering with the
peaceful possession and enjoyment of the suit pathway. The suit was
also for an injunction restraining the defendant from 1in anyway
altering or modifying the common wall by placing any window and also
for a mandatory injunction directing the defendant to remove the
drainage constructed in the plantiffs' exclusive pathway. The suit
property has been described in 0.S.No.281 of 2000, as a common wall
in T.S.No.166/19, measuring of 32x1.5 feet. The subject matter of
the suit 1is also a pathway, which lies on the western side of the
wall, measuring 3% feet of width.

4.The subject matter of the suit in 0.S.No.263 of 2006, is also
the subject matter of the suit in 0.S.No.281 of 2000. It is not in
dispute that the suit in 0.S.No.281 of 2000, was dismissed by the
District Munsif Court, Virudhunagar, by Jjudgment and decree, dated
22.08.2003. Though an appeal was filed by the appellant as against
the judgment and decree in 0.S.No.281 of 2000, it is represented
that the said appeal was also dismissed and hence the judgment and
decree in 0.S.No.281 of 2000, has become final. It is pointed out
that the second suit filed by the same plaintiff / appellant in
0.5.No.263 of 2006, 1s Dbarred under Order 2 Rule 2 of CPC and
Section 11 of CPC.

5.From a reading of the plaint in the two suits and the reliefs
prayed for in the suits, this Court is able to see that the cause of
action for both suits are one and the same and the same 1is not
disputed. Order 2 Rule 2 CPC, bars the second suit, which is filed
on the same cause of action. Before the Courts below, the only
explaination offered by the plaintiff is that the earlier suit was
for bare injunction and that the present suit is not barred as the
relief is only for permanent injunction. This 1is not acceptable,
having regard to the settled principles of law. It is submitted that
the suit in 0.S.No.281 of 2000, was dismissed earlier by holding
that the appellant herein has not established the title to the suit
property.
6.Going by the facts, this Court 1is able to see that the
plaintiff / appellant herein has come forward with the second suit,
even though it 1is specificaly barred under Order 2 Rule 2 of CPC.
However, the learned Counsel for the appellant is not present today,
despite the matter is posted under the caption “for orders”. Earlier
the matter was posted on 04.04.2018 and this Court directed the
Registry to post the matter “for dismissal” on 06.04.2018, since
there was no representation for the appellant. Thereafter, when the
matter was posted on 06.04.2018, at the request of Counsel for
appellant, this Court directed the Registry to remove the caption
and post the matter on 12.04.2018. However, today, there 1is no
representation for the appellant. The conduct of the learned Counsel
for the appellant cannot be condoned 1in view of the delaying
tactics. It appears that the appellant is not showing any interest
in prosecuting the case, as he 1s sure about the result. Since,
htps://hqsgpdcesgooutsgovfpeseniceth resentation for the appellant, this Court has no
other option, but to dismiss this petition.



7.As a result, this second appeal 1is dismissed for non
prosecution. However, there is no order as to costs.
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