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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 23.10.2018
CORAM:
THE HONOURABLE MR. JUSTICE G.K.ILANTHIRAIYAN

Crl.O0.P. (MD) .No.13039 of 2015
and
M.P. (MD) No.l of 2015

.Veerabathran

.Ramar

.Ramachandran

.Ramakrishnan

.Deivendran

.Muthuvel

.Selvaraj

.Murugan .. Petitioners/Accused Nos.l to 8

O J oy U b W

Vs.

State rep. by

Inspector of Police,

Solavanthan Police Station,

Madurai District.

(Crime No.54 of 2018) .. Respondent/Complainant

PRAYER: This Criminal Original Petition has been filed wunder
Section 482 of Criminal Procedure Code, to call for the records
relating to FIR in Crime No.54 of 2015, dated 10/03/2015 on the
file of the Inspector of Police, Solavanthan Police Station,
Madurai District and quash the same.

For Petitioner : Mr .M.Suresh Kumar
For Respondent : Mr.A.P.G.Ohm Chairma Prabhu
Government Advocate (Crl. Side)

ORDER

This quash petition is filed to quash the c¢riminal
proceedings in Crime No.54 of 2015, dated 10/03/2015 on the file
of the Inspector of Police, Solavanthan Police Station, Madurai
District, registered for the offences under Section 8 and 9 of
Tamil Nadu Gaming Act 1938 and Section 353 of IPC as against the
petitioners.

htps:/incservices.ecouns govipicseviey{ 5 e s as  against the petitioners are that on
10.03.2015 at about 2.15 p.m., at the Moon light Recreation Club
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situated in the Mudaliyar Kottai Street, Solavanthan, within the
jurisdiction of Solavanthan Police Station, the petitioners with
an intention to gain illegally, playing rummy with money to the
tune of Rs.9,290/- and 52 cards and committed the offence under
Section 8 and 9 of Tamil Nadu Gaming Act, 1930 and Section 353 of
IPC. The said criminal proceedings are under challenge in this
quash petition.

3.The learned counsel appearing for the petitioners would
raise the following grounds to quash the criminal proceedings:

i) The FIR dated 10.03.2015 registered against the
petitioners is violative of the principles of law and the offence
as enumerated 1in the FIR had been made out as against the
petitioners.

ii)As per the Tamil Nadu Gaming Act Section 6 very clearly
says that before raiding any members club below the rank of the
D.S.P., has no power even before raiding the members club, the
respondent police must get the permission to the concerned
authority. Hence, the respondent police does not follow any of
the procedure.

iii)The club was registered in the vyear 1985 under
Societies Registration Act bearing No.159 of 1985 and more than 60
members are regularly involving club authorities 1like Chess,
Carom-boad, walker's machine, billiards and Table Tennis and
reading papers and books.

iv) The respondent police not received any complaint or they
are not received any reliable source from anybody. So the raid
itself is illegal one.

v)All the members are respectable family and also
businessmen.

vi)No other convincing reason had been assigned in the FIR
to invoke the offence mentioned in the FIR.

Thus, the learned counsel appearing for the petitioners would pray
for the quashment of the c¢riminal proceedings as against the
petitioners.

4.Per contra, the learned Government Advocate (Crl. Side)
would submit that the petitioners are assembled in the Moonlight
Recreation Club to play 'vettu cheetu' and as such, they committed
offence under Sections 8 and 9 of Tamil Nadu Gaming Act, 1930.
Further, he would contend that there are prima facie materials to
establish that the petitioners have committed the offences as
alleged by the prosecution. Thus, he prayed for dismissal of the
quash petition.

5.Heard the rival submissions made on either side and
perused the documents available on record.

https:/ncservices.ecourtégpPidileseicesd 1y, the Moonlight Recreation Club 1s situated in
the Mudaliyar Kottai Street, Solavanthan. The said club is very
familiar in Solavanthan and it 1is a registered club under the
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Societies Registration Act bearing Reg.No.159/1985 and more than
60 members are regularly involving club authorities 1like Chess,
Carom-boad, walker's machine, billiards and Table Tennis and
reading papers and books. The activities of the Club 1is 1in
accordance with the provisions and bye-laws of the Society. As
per the bye-laws of the Club, Chess, Carom-boad, walker's machine,
billiards and Table Tennis etc., are permitted without any
monetary gain to the members of the Club or any other persons. On
10.03.2015, on surprise raid, the respondent inspected the Club,
which was permitted to use as a common gaming house.

7.Now, the question arises that whether playing cards is an
offence or not?

8.As repeatedly held by the Hon'ble Apex Court of India and
this Court, the game of playing cards 1is not an offence per se.
It is an offence only when it 1is carried on in a public place or

in a common gaming house as defined in the Public Gaming Act. The
common gaming house is defined as follows:
“Common gaming-house.- “Common gaming-house”,

means any house, <room, tent, enclosure, vehicle,
vessel or any place whatsoever in which cards, dice,
tables or gain of the person owning, occupying,
using, or keeping such house, room, tent, enclosure,
vehicle, vessel or place, whether by way of charge
for the use of instruments of gaming or of the house,
room, tent, enclosure, vehicle or place, r otherwise
howsoever, and includes any house, room, tent,
enclosure, vehicle, vessel or place opened, kept or
used or permitted to be opened, kept or used for the
purpose of gaming.”

9.In this regard, the learned counsel appearing for the
petitioner relied upon the judgment reported in 1990(2) MWN Crime
195 - Raman Nair & 13 Others & Durai Maharajan V. State, wherein,
this Court has held as follows:
“T7T. oo, To decide a question whether a
Club, where gaming in cards 1is carried on, 1is a
gaming house or not, the relevant consideration 1is
not whether any member of the club makes a profit but
whether the club, as a person, occupying or using or
keeping the house or room makes a profit. The fact
that the police recovered huge sum of money on the
table on the date in question 1s not sufficient to
throw any light as to the club or the secretary of
the club deriving anything from out of the money
available on the table at the relevant time, may be
going to the pockets of the members playing the game
https:/hcservices.ecourts gov.infpcsepvisas/ As already indicated, that 1is not
sufficient to consider the premises of the club a
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gaming house under section 3 of the Act. Once the
premises is not proved to be a gaming house, it goes
without saying that the petitioners cannot be stated
to have committed the offences under Sections 8 and 9
of the Act.”

10.It has Dbeen repeatedly held that running of a common
gaming house 1is a primordial requisite before a person could be
convicted for an offence under Sections 8 and 9 of the Act and

gaming 1s not an offence per se. Even assuming that the
allegations putforth by the prosecution is true, 1t cannot be
constituted an offence as alleged by the prosecution. In these

circumstances, even if the prosecution is allowed to continue, in
view of the facts and circumstance of the case, 1t would be a
futile exercise and there is no scope for conviction. Therefore,
the materials collected in support of the charges do not disclose
the commission of any of the offence or make out a case against
the ©petitioners/accused and as such, the entire criminal
proceedings cannot be sustained.

11.Further, in this case, there is absolutely no mention in
the report about anybody running a common gaming house. There is
no mention about the first petitioner permitting the use of the
premises for gaming activities with a view to derive profit or

gain for himself. Therefore, the place in which the petitioners
played in 'vetty cheetu' and recovered huge sum by the respondents
is not a common gaming house. Time and again, this Court has

pointed out that gaming is not an offence per se but it is
punishable only when it 1s carried on 1in a public place for
commercialisation purpose and in a common gaming house with profit
motive as contemplated under the Gaming Act. However, the law
enforcing agencies ignoring the marked differences between play of
games in a house or club and gaming activities carried in a common
gaming house indulge 1in endless prosecution merely harass the
innocent. Though the New VIP Club obtained orders to carry on
lawful activities in the recreation club and petition to
Superintendent of Police to direct the Inspector not to prohibit
the running of club, the respondent has thought fit to raid the
Club. It is nothing but malicious prosecution and it has to be
curtailed.

12.The next question 1s whether FIR registered by the
prosecution under the Tamil Nadu Gaming Act, 1930 is sustainable?

13.0n a perusal of the Tamil Nadu Gaming Act, 1930, it is

seen that previously the Madras City Police Act is applicable only

to the Chennai City. Admittedly, the occurrence took place 1in
10.03.2015 and as such, the date on which the occurrence took
https://hgsehdes@gourtedoen/@emicesl Nadu Gaming Act, 1930 is not in force and it has
been substituted by the Chennai City Police (Extension to the
Cities to Salem, Tiruchirapalli and Tirunelveli) Act, 1997 came
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into force and is applicable for the offences said to have been

committed by the petitioners. This court 1is of the view that
filing of final report under the wrong provision of the Act cannot
be sustained. Therefore, the charge sheet laid by the respondent

under the wrong provisions of the Act and taking cognizance of the
offences by the trial Court are not sustainable under law.

14.The another point for consideration is that whether the
defacto complainant can lodge the complaint and also investigate
the case or not?

15.In this regard, the learned counsel appearing for the
petitioners relied wupon the Jjudgment reported in 2018-1 L.W.
(Crl.) 49 - V.Shanmugam V. The Sub Inspector of Police,
Mudaliarpet Police Station, Pudhucherry, wherein, this Court has
held as follows:

“21. Another 1limb of contention by the Learned

Senior counsel for the petitioner is that the defacto

complainant cannot lodge the complaint and also

investigate it. What is evident from the FIR is that he

is not only the complainant, Dbut also registered it

himself and took up the <case for investigation. 1In

support of the said contention, the Learned Senior

Counsel has relied upon the following judgments:

(1) The Hon'ble Supreme Court in the decision reported in
1996 (11) scC 709 (Megha Singh v. State of Haryana), has
observed as follows:

4. After considering the fact and circumstance of

the case, 1t appears that there is discrepancy in

the depositions of the P.WS 2 and 3 and in the

absence of any 1independent corroboration such

discrepancy does not inspire confidence about of

the reliability of the prosecution case. We have

also noted another disturbing feature in this

case. PW-3. Siri Chand, head Constable arrested

the accused and no search being conducted by him a

pistol and the cartridges were recovered from the

accused. It was on his complaint a formal fist

information report was lodged and the case was

initiated. He being complainant should not have

proceeded with the investigation of the case. But

it appears to wus that he was not only the

complainant in the case but he carried on with the
investigation and examined witnesses under Section
https://hcservices.ecourts.gov i;{/6c§_er'vi ecr B.C. Such praCtice ! to say the least,
be: ' WvEWENYY not be resorted to so that there may not be
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any occasion to suspect fair and impartial
investigation.

(1i) In the judgment reported in 2005 Crl.LJ 377 (State
of Karnataka, Paper Town...v. Sheshadri Shetty and
others), the Karnataka High Court, following Megha
Singhs case, held as follows:

5. Smt. Nesargi, learned Counsel who represents
the accused was very quick to point out to us that
the spirit of the principle 1laid down by the
Supreme Court was not that the Court would have to
disregard the evidence of the Investigating
Officer but it 1is her submission that the
principle 1is much wider in so far as where the
complainant happens to be the Investigating
Officer and where he proceeds with the
investigation that according to her, the entire
investigation would be vitiated in law..

6. For purposes of resolving this rather complex
legal 1issue, we have carefully applied our minds
to the principle underlying the Supreme Court
decision. The rule of fairness which is the bed-
rock of criminal investigations pre-supposes
impartiality and starting from this premise what
emerges 1s that where the Investigating Officer 1is
the complainant, he 1is offending the principle of
impartiality as far as the quality of the
investigation 1s concerned. Though the Government
Pleader has tried to salvage the position by
contending that the Court should totally disregard
the evidence of the I.0. P.W. 8 and examine the
question as to whether the prosecution case 1is
established on the basis of the remaining
evidence, we need to point out that this procedure
would not pass the 1legal test of fairness. The
reason for this is because in his capacity as the
Investigating Officer, P.W. 8 has not only given
evidence at the trial but P.W. 8 1is really the
main architect of the prosecution cases.
Everything that P.W. 8 has done right from the
recording of evidence to the drawing up of
panchanamas and the 1like would be hit Dby the
lurking suspicion that if he is the complainant in
the cases he may not be acting impartially. It is
precisely this underlying principle which effects
the quality of the whole of the prosecution case
because P.W./ 8 as the Investigating Officer is
the architect of that edifice. Therefore, though
hups://hcservices.ecourts.goviphegepiges/] 11, it did appear to us that the submission
canvassed by Smt. Nesargi was not on the strong
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side, on a total review of the legal position we
find that the learned Counsel was right in
advancing the submission because the principle
laid down 1in Megha Singh's Case would virtually
render the investigation as tainted and if this is
the position, it 1is wvirtually the end of the
prosecution case.

7...0ne o0of the submissions canvassed Dby the
learned Government Pleader was that a scrutiny of
the present investigation will indicate that there
is not the slightest hint of bias or partiality
and therefore the Court should not Dbend over
backwards and apply the principle in a vacuum and
virtually shoot down the prosecution case. This
argument 1is not altogether correct because the
principles of ethical Jjurisprudence hold good
irrespective of what the consequences are. Where
the law prescribes a prohibition to the
Investigating Officer being the complainant, such
as a situation in which the law would preclude a
prosecutor from being a witness at a trial or a
situation in which where the prosecutor is absent,
the Presiding Officer takes over the role of the
prosecutor. The law prescribes a certain bar for
valid reasons, there can be no compromise and if
the bar 1is transgressed then the consequences are
automatic. It would be too dangerous to accept the
argument that the Court should still test the
material to find out whether there are traces of
bias.

12. Before parting with this judgment, we need to
remind the prosecuting authorities that the error
that has occurred in the present case ought never
to be repeated and the Director General of Police
still bring it to the notice of all Investigating
Officers in the state that there is a legal bar to
an Investigating Officer functioning in the dual
capacity of the complainant also and that this
error should not be repeated because it would
virtually wvitiate even an otherwise reasonably
good investigation.

(iii)
case

The Apex Court followed the ratio in Megha Singhs
in the Jjudgment reported in (2005) 5 SCC 258

(Mukhtiar Ahmed Ansari v. State) and acquitted the
accused. However, the view of the Apex Court has been
hitps://hcservices. ecouliod nidddiddsshed by the Apex Court in many cases including
the case reported in (2015) 3 SCC 220 (Vinod Kumar v.

State

of Punjab) following the judgment reported in
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(2004) 5 SCC 230 (Jeevanantham v. State) holding that
unless the defacto complainant, who also happens to be
the investigation officer, 1s personally biased and
prejudiced and personally interested to get conviction
to the accused, the contention cannot be sustained.”

Considering the said decisions along with the facts of the present
case, 1in the present case, the first respondent is the complainant
as well as the investigation officer. The first respondent is
personally biased and prejudiced and personally interested to get
conviction to the petitioner, since already, the first petitioner
approached this Court in W.P. (MD) No.17203 of 2014 and obtained
order against the first respondent. Therefore, the entire
investigation is vitiated.

16.In view of the same, this Court is of the view that the
continuous of the prosecution as against the petitioners will be a
futile exercise and it will be a waste of time and energy. As
such, this criminal original petition deserves to be allowed by
quashing the said proceedings as against the petitioners.

17.In the result, this c¢riminal original petition 1is
allowed and the criminal proceedings in Crime No.54 of 2015, dated
10/03/2015 on the file of the Inspector of Police, Solavanthan
Police Station, Madurai District is hereby quashed as against the
petitioners herein. Consequently, connected miscellaneous
petition is closed.

sd/-
Assistant Registrar (CS-II)
// True Copy //

Sub Assistant Registrar (CS-III)
To

l.Inspector of Police,
Solavanthan Police Station,
Madurai District.

2.The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.

+lcc to Mr.M.Suresh Kumar, Advocate, SR.No.91509.
Crl.O0.P. (MD) .No..13039 of 2015
and M.P. (MD) No.l of 2015

https://hf;fiyf/ices.ecourts.gov.in/hcservices/
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