IN THE HIGH COURT OF JUDICATURE AT MADRAS
Dated: 20.11.2018
Coram

THE HONOURABLE Mr. JUSTICE M.VENUGOPAL
AND
THE HONOURABLE Mr. JUSTICE R.PONGIAPPAN

W.P.No.30218 of 2018 and
W.M.P.Nos.35274 and 35276 of 2018

D.Senthil .. Petitioner
Vs.

1. The District Collector,
Dharmapuri District
Collectorate, Dharmapuri - 636 705

2. The Revenue Divisional Officer,
Salem Bypass, Periyar Nagar,
Harur, Dharmapuri District - 636 903

3. The Tahsildar,
Pappireddipatti Taluk,
Dharmapuri District - 636 905 . .Respondents

Prayer: Petition filed under Article 226 of Constitution of
India for issuance of a Writ of Certiorarified Mandamus to call
for the records relating to the Notices dated 10.12.2017 and
09.01.2018 issued by the 3™ Respondent to the Petitioner under
Sections 7 and 6 of the Tamil Nadu Land Encroachment Act, 1905
in connection with +the land measuring an extent of 0.40.0,
1.20.5 and 1.30.5 hectares in S.Nos.123/2, 124/2 and 121/5 1in
Vellalapatti Village, Pappireddipatti Taluk, Dharmapuri District
and quash the same, as barred by limitation and violative of
the Fundamental Rights of the Petitioner under Articles 14 and
21 of the Constitution of India and consequently, direct the 3™
Respondent to issue patta for the -said-land. in the name of the

Petitioner.
For Petitioner : Mrs.Nalini Chidambaram
Senior Counsel
Mrs.C.Uma
For Respondents : Mr.J.Pothiraj

Special Government Pleader
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ORDEHR
[Order of the Court was made by M.VENUGOPAL, J.]
Heard both sides.
2.No counter is filed on behalf of the Respondents 1 to 3.

3.According to the Petitioner, he had purchased the land
measuring an extent of 3.20, 2.98 and 3.23 acres in Survey
Nos.123/2, 124/2 and 121/5 respectively in Vellalapatti Village,
Pappireddipatti Taluk, Dharmapuri District. The Petitioner's
family is an agricultural family and is carrying on agricultural
operations in the said land. The Petitioner, after his purchase,
had invested considerable sum and constructed a Farm House
having Service Connection No.215, developed 'the said land by
planting 100 coconut trees and other trees.

4.The stand of the Petitioner is that he received a Notice
dated 10.12.2017 ras per Section 7 of the Tamil Nadu Land
Encroachment ' Act, 1905 from the 3*¢ Respondent/Tahsildar,
Pappireddipatti Taluk, Dharmapuri District. -In the said notice,
it was mentioned that the Petitioner is in enjoyment of the land
in Survey ! Nos.l123/2, 124/2 and 121/5 measuring/ an extent of
0.400, 1.20.5 and_ 1.30.5 Hectares in Vellalapatti Village,
Pappireddipatti @ Taluk unauthorisedly and..  further, he was
required to show cause why action should not be taken under
Section 3 for ‘Levy of Assessment and payment of penalty as per
Section 5 of the said Act or why he should not be evicted the
crop on the land should not be forfeited or the Building removed
in terms of Section 6 of . the Act. In short, the Petitioner was
required to furnish his objections.

5.1t comes to be known that the Petitioner on 22.12.2017
submitted his reply to Section 7 Notice stating that he has been
in enjoyment of the said land for the past 50 years and
developed the land by planting coconut and other trees.

6.The grievance of the Petitioner is that without
considering the reply/objections furnished by him to the Section
7 notice, ar notice —dated. 09.01.2018 was- issued by the 3*
Respondent as per Section 6 of the Act, 1905 requiring the
Petitioner to wvacate from the subject land within 15 days from
the date of receipt of notice and directing the Bommidy Firka
Revenue Inspector to protect all objects in the disputed land
until receipt of the 1°° Respondent/ District Collector's order.
Since the Petitioner is aggrieved by the proceedings initiated
against him in terms of the Tamil Nadu Land Encroachment Act,
1905 by the concerned Authority, he has filed the present Writ
Petition.
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7.It transpires that the Petitioner had submitted his reply
to the notice dated 10.12.2017 issued by the 3* Respondent. A
perusal of the contents of the reply of the Petitioner dated
22.12.2017, among other things, indicates that his parents had
obtained possession of the land 50 years before and they were in
enjoyment of the property in question etc., without taking into
consideration of the contents of the explanation /
representation of the Petitioner dated 22.12.2017, the 3
Respondent/Tahsildar, Pappireddipatti Taluk, Dharmapuri District
had issued a notice to and in favour of the Petitioner under
Section 6 of the Act, 1905. 1In the said notice, it is mentioned
that the Petitioner is in enjoyment of Survey Nos.123/2, 124/2,
121/5 to an extent of 0.400, 0.20.5 and 1.30.5 cents and
carrying on agricultural operations.

8.In view of the fact that the 3*® Respondent had issued the
notice dated 09.01.2018 wunder Section 6 'of the Act without
considering the objections of the Petitioner ‘in his reply dated
22.12.2017 and passing necessary orders thereto, this Court is
of the considered view that the rudimentary 'Principles of
Natural Justice' have not been adhered to by the 3*¢ Respondent.

9.Notwithstanding the fact that the —3* Respondent had
issued the -Section 6 Notice dated 09.01.2018 @ straight away
without taking into account of the objections of the Petitioner
dated 22.12.2017 and passing order to that effect, the Tamil
Nadu Land Encroachment Act, provides for filing of an 'Appeal'
against the Section 6 Notice dated 09.01.2018 dissued by the 3%
Respondent. = As such, this Court grants permission to the
Petitioner to prefer an Appeal against Section 6 Notice dated
09.01.2018 issued by the 3" Respondent and the said Appeal is to
be preferred by the Petitioner within a period of two weeks from
the date of receipt of copy of this order. After the receipt of
an Appeal preferred by the Petitioner, within the time
adumbrated by this Court, the 3™ Respondent shall look into the
same, take into account of the objections / contentions raised
by the Petitioner in Appeal and thereafter, is directed to pass
final order in the subject matter in issue, of course, after
providing necessary opportunity to the Petitioner and others
concerned within a period of four weeks.

10.It cannot be gainsaid that the 3* Respondent shall pass
a reasoned speaking order on qualitative and quantitative terms
in a free, fair, just and in a dispassionate manner and that too
untrammelled and uninfluenced with any of the observations made
by this Court in this Writ Petition. The Petitioner is directed
to lend his unstinted co-operation and assistance to the 3™
Respondent in regard to the passing of the final orders within
the time specified by this Court.
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11.Before parting with the case, this Court makes it quite
clear that it is open to the Petitioner to produce necessary
documents before the 3*@ Respondent and the 3 Respondent after
receipt of the said documents can take into account of the same
and pass final orders in the subject matter in issue.
Furthermore, 1f the Petitioner requires any personal or oral
hearing that may also be granted by the 3* Respondent as he
deems fit and proper, of course, based on the facts and
circumstances, which float on the surface. Till Final Orders are
passed in an 'Appeal’, Possession and Enjoyment of the
Petitioner in the subject property shall not be
displaced/disturbed in any manner.

12.With the aforesaid observations and directions, the Writ
Petition is disposed of. Consequently, connected Miscellaneous
Petitions are closed. No costs.

sd/-
Assistant Registrar (CS-IX)
True Copy
Sub-Assistant Registrar
ssd / sgl
To

1. The District Collector,
Dharmapuri District
Collectorate, Dharmapuri - 636 705

2. The Revenue Divisional Officer,
Salem Bypass, Periyar Nagar,
Harur, Dharmapuri District — 636 903

3. The Tahsildar,
Pappireddipatti Taluk,
Dharmapuri District - 636 905

4. The Government Advocate,
High Court, Madras.

+

lcc to M/s.C.Uma, Advocate, SR No.79021
lcc to Government Pleader, SR No.79540

+

W.P.No.30218 of 2018
SV (CO)
SSM (14/12/2018)
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