IN THE HIGH COURT OF JUDICATURE AT MADRAS
Reserved on : 27.03.2018
Pronounced on : 28.12.2018

CORAM
THE HONOURABLE MR.JUSTICE R. SURESH KUMAR

Crl.A.No.490 of 2017
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Vs
K.Venkatachalapathi ... Respondent / Accused

Criminal Appeal filed under Section 378(4) of the Criminal
Procedure Code against the order and Judgment of acquittal,
dated 23.01.2017 on the file of the Principal Sessions Judge,
Krishnagiri in Crl.A.No.22 of 2016 setting. aside the sentence
and Judgment of conviction, dated 15.03.2016 on the file of the
Judicial Magistrate No.II, Krishnagiri in S.T.C.No.366 of 2014.

For Appellant SR, S Sat i ol

For Respondent ' : Mr.N.Elayaraja

JUDGMENT

This Appeal has been preferred against the order and
Judgment made by the Principal Sessions. Court, Krishnagiri in
Crl.A.No.22 of 2016 by Judgment, dated 23.01.2017 by and under
which the first appellate Court has reversed and set aside the
Judgment and conviction made by the Judicial Magistrate No.II,
Krishnagiri in S.T.C.No.366 of 2014, dated 15.03.2016.

2. The complainant is the appellant herein and the accused
is the respondent and they would be called as complainant and
accused respectively for the sake of convenience.

3. The case of the complainant 1s that, the accused
approached the complainant requesting for loan for urgent need
from the complainant for a sum of Rs.l12 lakhs. Accordingly, the
complainant gave Rs.12 lakhs Dby cash to the accused on
05.02.2012 and on the same date, the accused had executed a pro-
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note (Ex.P.5), whereby he agreed to repay the said loan on
demand with interest at the rate of 24% p.a (2% per month).

4. It is the further case of the complainant that, as agreed
or assured, since the accused did not come forward to repay the
said loan amount to the complainant, in spite of the repeated
demand in this regard, the complainant issued a legal notice,
dated 09.03.2013 (Ex.P.6) calling upon the accused to repay the
loan amount together with the agreed interest within 10 days
from the date of receipt of the said notice.

5. On receipt of the said notice Dby the accused on
12.03.2013 (Acknowledgement card Ex.P.7), he did not immediately
come forward to return the amount. However on 15.02.2014, the
accused had issued a cheque for a sum of Rs.8,50,000/- drawn in
Canara Bank, Krishnagiri branch with Cheque No.153392 as a part
payment stating that, since the accused was having only that
much amount, di.e., Rs.8,50,000/- in his bank account, he had
issued the cheque for part payment.

6. Believing the words of the accused, it is the case of the
complainant that, he deposited the said cheque on 17.03.2014 at
his bank, namely Bank of India, Alapatty Branch. However the
said cheque was returned on 21.03.2014 by his Bank with the
endorsement that the "Funds Insufficient".

7. Since the cheque was returned for want of sufficient
funds, the complainant had chosen to issue 'statutory notice
under Section 138(b) of the Negotiable Instruments Act (In short
"NI Act") on 27.03.2014 (Ex.P.3) calling upon the accused to
repay the said sum of ‘Rs.8,50,000/- /(being the cheque amount)
within 15 days from the date of receipt of the notice.

8. Having receipt of the said notice on 29.03.2014
(Acknowledgment (Ex.P.4) by the accused, he did not come forward
to pay the cheque amount or has not even chosen to issue any
reply notice.

9. Therefore the case of the complainant was that, the
accused deliberately had issued the cheque knowing well that his
account did not have enough money to honour the cheque issued by
him and even after the statutory notice was given under Section
138 (b) of NI 'Act, since the accused did not come forward to
settle the amount, the presumption is that, the accused has
committed the offence punishable under Sectionl38 of the NI Act,
accordingly a complaint was filed under Section 138 of the NI
Act by the complainant before the trial Court, which was taken
on file in S.T.C.No.366 of 2014.
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10. Before the trial Court, two witnesses were examined by
the side of the complainant, i.e., P.W.1 and P.W.2 and 7
documents, i.e., Ex.P.l1 to Ex.P.7 were marked. On the side of
the defence, i.e., accused, 7 witnesses were examined, 1i.e.,
D.W.l1 to D.W.7 and 3 Exhibits were marked, 1i.e., Ex.D.1 to
Ex.D.3.

11. The trial Court, after having completed the trial has
given its Judgment and conviction on 15.03.2016 whereunder the
trial Court found the accused guilty for the offence punishable
under Section 138 of the NI Act and accordingly, convicted and
sentenced him to undergo 12 months S.I.

12. As against the said conviction and Jdudgment made by the
trial court, the . accused preferred appeal in.Crl.A.No.22 of 2016
before the Principal Sessions Judge, Krishnagiri. The Sessions
Court, 1i.e., the first appellate court, after having heard the
appeal, decided the same by its Judgment, dated 23.01.2017
whereby the first appellate Court has set aside the Judgment and
conviction made by the trial Court and set the accused free from
the guilt of the alleged offence punishable under-Section 138 of
the NI Act. As against the said Judgment..made by the first
appellate Court, the present appeal has been filed by the
complainant.

13. It is the definite case of the complainant that, the
accused borrowed a sum of Rs.1l2 lakhs by ‘way  of <cash on
05.02.2012 and on the same date, the accused executed the pro-
note, 1i.e., Ex.P.5, whereby he agreed to repay the same with
interest at the rate of 2% per month. Since the said amount was
not returned by the accused despite several demands made in this
regard, ofcourse orally, the complainant issued a legal notice
on 09.03.2013 (ExuP.6) and the same was received and
acknowledged by the accused on 12.03.2013, i.e., Ex.P.7. However
he did not immediately come forward to settle the amount,
ofcourse Dbelatedly he  issued the  cheque in qguestion on
15.02.2014 for a part sum, i.e., for Rs.8,50,000/- and the said
cheque was presented in his bank account by the complainant on
17.03.2014, the same was returned on 21.03.2014 for the reason
"Funds Insufficient".

14. It is also the definite case of the complainant that,
subsequently the complainant had issued statutory notice under
Section 138 (b) of the NI Act on 27.03.2014. However the accused
neither has come forward to pay back the cheque amount nor had
come forward even to issue any reply to the said notice, thereby
he has committed the offence punishable under Section 138 of the
NI Act. Accordingly the complaint was filed and after trial, the
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trial Court found him guilty and sentenced him to undergo 12
months Simple Imprisonment.

15. In this context, the complainant, who was examined as
P.W.1l, in his cross-examination stated that, he was having an
agricultural land of 4 3/4 acres, out of which he is getting
constant income per year to the extent of Rs.2 to 3 lakhs. That
apart, he was also running a milk vending business, by which he
was able to earn Rs.20,000/- per month and since he has small
family having wife and two children who are only school going,
he was able to save considerable amount from the income he
earned from the said sources. The complainant's further case, as
he deposed before the trial Court was that, he was having
account in three Banks including the Dbank where the cheque in
question was deposited. On 05.02.2012, he had given the loan of
Rs.12 lakhs, by way of cash to the accused, as against which the
accused executed the pro-note. He further deposed that, out of
the Rs.12 lakhs, Rs.10 lakhs amount, the complainant was able to
mobilise from his savings, which he had kept in house and the
remaining Rs.2 laksh, he mobilised by ©pledging his jewel,
thereby he was able to mobilise Rs.12 lakhs and the same was
paid in cash to the accused.

16. In this context, it is to be noted that, the accused was
examined as D.W.1, who has deposed in his chief examination
that, he did not receive any money from the complainant. He did
not also execute any pro-note in favour of him and the signature
found in Ex.P.5, pro-note was not belong to him. Instead, the
D.W.1, i.e., the accused has come out with a defence theory
stating that, there had been land dispute between the accused
and one Veeramani and Kathiravan, who are D.W.2 and D.W.3 and in
this regard, in order to get amount of Rs.7 lakhs, which was
required at that time to the accused, he approached the said
Veeramani through one of his friend Eswaramoorthy, D.W.4 and at
whose instance, the property of the accused was given power of
attorney to D.W.2 and in order to give security for the amount
paid by that D.W.2, " three number of cheques were issued
including the cheque in question.

17. In fact the theory projected by the accused side has
been supported by D.W.4, Eswaramoothy, who, ‘according to the
accused, acted 'as a middle man-cum-common friend between D.W.1
accused, D.W.2 and D.W.3. .In this context, the deposition of
D.W.4, Eswaramoorthy both in his chief examination as well as
cross-examination are extracted here under
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Qeumi SLTFLE) 6TeuT LGUEDT 5 su@uh] SOTTSHaUL , 6Lt 6T6OT LiG6DT 6
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DAIS GLD Lilg Qi &L T&suL sl & LiguIT ug &y
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Qerde s Casmrisw ons L% o &5 sefPastealn  eirwsmf
Qemar oo . 9B ) QeumiSLISOUWL @6 &6  QemarLmr,  srerGe
BTeo - - T gmiemL W 812647, 812649 eremp Sl ig 5snﬂusnf fml &)
7B aarrrrgullrm' STOFTEn6 @rrsmrf ML GISlIg’j ml ST CFTEmEUILITS
QamisLreng gl v Qerhs ol CLar. OamisLrsmn ok | 3
anCsmmasmer  aitenlls @ — 0&s UQJDIﬂI_. Lwrs  Coum g STCETEMOWTS
QerHs sT.  ops sTésmmausaflr sem e 153391, 153392, 153393
SpEW.  QamsLreoud alfwmis @ auss 0sThs 58w Hrar &L &
eQuriun  Curl Ger Corer . o ojeliuemiuflw  eiFiefl ss&liaeT
garuains @ Unulls & Csrhss &hu QUUES Jyesmrs gl HTeT
er_dums  @sQumriuw- Curl et Geter. 25712 gmg  Cssuiw
Qar®s Coer . 96y Cosliw srar Erer g @@ &STETmuSGmET
Qouml &L Teng g G,  Geum ST opfer 3 srCeTemasemer
sl il QarGss GCag oy@Lo.
Gl Qrs ayssla  aasE &TL & QETRR D UTMEET  alb SST
garpre  prenr  Qeusflyf . @EEssTe  Qupa . IS  SSHaImR
QamsLrsaw  QerGgsmr.  OamseLreamn  CoL (Hl& Qemer Lalr
Gurflew T5T6ar el &l Qame e ol Cgerm  6TeuT mTeL &L0 LoGoT
mg;gjm' TS S Qgmeor Gng,rrsﬁ squ; (ngsof. Uﬂqrr_r;g; ueurm ug;g'lnmrrmgj
ugeu, Q@ewiwuL L %susmrrui T TR SSTET. S &  Leum
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STCETmuGmET  ETaT GG &l 6 GlieT Gt  6TET MITR)  6TETS S
@IS  oaTeTg. oK &Tésmma Ger@ssuul L Csg  25.7.12
op@Ww. srGameme  etemr 153391, 153392, 153393 o GU. LS
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Rmn. Qam sLTsuUSUT  omi &) sewrs G eTeoT QTS sTeT MTAY
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CasLLamemw, mrar arwels @ durfles Qsterargrealn, &TésTsmE
Qerhs ssTaaL  Hrar  Q&me gag Qur  earpre  &flum . 153392
erGsmmaemu  Qam sLTeoud),  airoais @ Qerhs &s5TE  HreT
Q&me aug) @uru) 6TeoT ;nrrsﬁ &lLIeV 6v. 153392 aarr(S&rrsmsoLurrsng,j
Qleurs) aal_rr&suugl sCrrelTirm & 8ln & GsThss Coamyw SL@S TS
Qar@Hs sU UL L STGFTem6n 6T60T TGV &LV 6v. 5T 60T
Qouml sLreuguflesr  Qpmmiey  mewrur  sTermre - SfgTer. ol
STET UL ST SE0ET  AITLEDSS & TOLUSTR  6TaT ) - aiillg & HSWTTT
S6uMTT . e GoL (D& Q& memr L &er Guifle @5 s S &
srGsmmamun,  QamsLrsaug)  aifwmis @ - Qerhs S8 - Gur
Eret  QeTiru, - uGs sl GQuri sl & Qeme aEi8mer - Tenr mTey
sl e. Qaum &L TeaLgs, &(BULF, airipr & gﬂ&, ® Qor@ss GColsmigw
ueg e | Cursly  QELMsD STH  HIET 2 LEMmSWIS 26T Garer

6T6OT MT6L  &ifluiv 0. "'
18. The D.W.3 one Kathiravan in his cross-examination has
deposed in the following terms
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6T S0, 0w Gar®s sL uL el e, j‘_r,rrsof Qeursi LT FLS) 6T6ur LIT g
opufler e eorTm - Beg Slar  uflurs - G e swLmTg  eTer
508 SSTe SmesT UG Qar@Hs Ca e . e u,& o
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Qeuiwiul L g eerm el Qemerarme  SunTELW. — CGassmT Lsumm)
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19. Whereas the D.W.2 one Veeramani, 1in whose name even
power was executed by the accused, has stated the following in
his cross—-examination

"o @ Ooaromareow Gsrres  meverdpr & & earuem  (peus
gfbow Qgfluw. earelinw moaripr s &) aaTulT ST o)
sLem  eurmigluer ermr . Qeuml sLTFUE msLTn msLer  aurm &lafll @
Srul Qerhg sellLrm. 28C6sswrs {K.60000 ssmy Geum &L Te6in
sLar  ammEWBE Sorw. oeiary  sLem  ammi@w Gurg  ergif)
615 &6afls Uﬂ}bsusumb]aa@m' 6O & TuEs 05T &aflw me.
CupQerer er  sLer  goflr Goum eTerer  eomue  ereli)  eTer eolLo
Qemiru, QsmerpmpsIT et T aEfuler Mg mg  afly mis
Qerhess Getwall mevardr g &l (peow aaremer o e e
ToTe @ UsT oS usglin QETESSTT.  oBS - UST ST
ug&lrn niilNg 51  Qerhss CssliGatu  sdlramT  &ar uaHS &
prer & guuEs usgsms nufs s GeThsGsaT.. oS
SETOIT TG @ LOTOT ST  SeuTT. GTeT Q& UST QST
ug Erg ms UWsT UGS & SSTaT e UM &  Oleum &L T Ll
Qerg mg &uors Qs Cger. "

20. So according to the accused, the-.defence theory was
that, the accused . was 1in need of money and therefore, he,
through D.W.4, Eswaramoorthy approached the D.W.2, Veeramani,
who already claimed to have paid a sum of Rs.5 lakhs as loan to
D.wW.4, Eswaramoorthy and when the Eswaramoorthy, D.W.4
approached 'D.W.2, Veeramani requesting Rs.7- lakhs for the
accused D.W.1, D.W.2 wanted some landed security and therefore
power was executed by the accused for his land towards D.W.Z2,
who in turn had sold the property by using the power to and in
favour of D.W.3, who is none other than the nephew of D.W.2.

21. According to the defence theory, which has been fully
supported by D.W.4 that, the arrangement was that, in lieu of
the land for which power was executed by the accused, apart from
the payment of Rs.7 lakhs- to the accused, the D.W.2 Veeramani
wanted to set off Rs.5 lakhs loan payable by D.W.4,
Eswaramoorthy. Therefore the total amount of Rs.12 lakhs was
thus transacted.

22. It is the further theory of the defence that, during the
said transaction of ‘getting money .as against the power executed
by the accused as security, the D.W.1l accused claimed to have
issued three cheque leaves and empty pro-note. The three cheque
numbers were 153391, 153392 and 153393. Those cheques according
to D.W.4 were issued on 25.07.2012. Among the three cheque
leaves, the number of cheque in question, i.e., 153392 is also
included.
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23. Therefore the said cheque had been misused by the
complainant as the D.W.2 and the complainant were friends and
relatives. Therefore according to the defence theory, there had
been no money transaction between the complainant and the
accused, as the accused never sought for any monetary help from
the complainant and there was no occasion to get any money from
the complainant.

24. The further theory projected by the defence side before
the trial Court was that, since it was claimed Dby the
complainant that the entire money, i.e., Rs.1l2 lakhs were paid
by way of cash, the complainant should have explained as to how
and from which source, he was able to mobilise the money. In
this regard, even though it was claimed by the complainant that,
he was having agricultural landed property in his wvillage, out
of which he would be earning Rs.2 to 3 lakhs per year and also
he was having milk vending business, out of which he was able to
earn Rs.20,000/- per month, there had been no .proof to that
effect filed before the Court and therefore according to the
defence side, -.nothing had been proved in this regard. Therefore
the accused side raised the point before the trial Court that,
the complainant since was not able to establish that, he was
having the means to mobilise such huge amount and to pay by way
of cash, the claim of the complainant that, he.-had paid the
money which is an enforceable debt, cannot be accepted.

25. With these facts, both the trial Court as well as the
appellate Court have decided the issue. The trial Court in fact
has taken into account all these aspects projected by both the
complainant side as well as the accused side.

26. The trial Court has found contradiction between the
deposition of D.W.1l and D.W.4. In this context, it has given the
following finding

"erem, @rewrH srlsTmsmeT fETILL  QHSTHS HSSTHALL , &k
Qm  STésmmumL U UGS SeTer OB s S & ST &6V
Qewiwiul Gererg  eterm  ereml Qameafluer o Mhveuley, erET4 @)
Qs @ Srésmmumuwwn o nuls  srésTmusErLTs Gurg sw 3
erCammusmer e, qem2iw Qo s5s51s Jefls gior er &L &luw
(LpIT6DOT UL L o8 &l 2 61T 617 &I §T6oT M) @ 5 &loer mio
&rureis g, "

27. The trial Court also found fault with the accused for
not having responded when the legal notice was issued even prior
to the alleged issuance of the cheque by way of notice, dated
09.03.2013. i.e., Ex.P.6 and in this regard, the finding of the
trial Court reads thus:

"wergy5m  seUL  GgTmsmwu  Gauey  geomll Lttt grufe
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weTe6 SE@ULUL GeTerg. oGS onfefliou  wsToy7er  (pels
gl srifle  Qupms QameteriuL Lgl. &SNS &, erler
SnIs & aflerrememr &L sg glev (@B6T6OT a1 Lo ST LU U@
&\ Qegwirmingsr SO &6 S Lw 09.03.201310 Cogui L
ofeiliflar  oEies B derpre  sfeTar. K& kil eu
sreor & LNew 6T 60T 5| L& (Eesnlj]g,ng; G]ugi QJB'; Qamemt (ar ermT
Tar T SASTET. oSNSTET  EHEN QUU SO O ML 6Teor soflLLo
STULLUUDE &TarT. 9Bs IG&o @Uu s oL oLular oo
weToy7 ou@Ww. werys gnfeflifnEGw  Erer  ugar e LG erT
TETOHTR @ maes srearm  QEme afluer arrm.  @el eumrm &2y 3,6
W @n kLU sEs 6w a8l srulfle  udkhdkeiliu,ser
STEMSILI LD Sieii L) 0&T 93, 66 & 60T L2 &l & g6 ey6oT
LWS SU UL @ Terugsm @  eieflls SIS SW,Wn 6T
g;lIL] N Q&me el Lk aflev smev. "

In this regard, it has also given further finding which reads

thus

g wemull Lrerilio SLET  GTEMSILLLD Qumaild emev 6Tewr Mo,
wer o5 riflure  popdl Lrarns &  awss QarH& &L LLaflw e
66T miLn Qer el Ger or  Bhoeue, gs @  weomul Lmerm
Ul gEmiunul L wergy36 o SumasEns & 6T60 - L&k . sTensIL
W oeut - uglu,  aosun  agfl srulle  pepull Lrerns G
Qefealls seflweme  sarusn G, &l sruflw  aaialls  eflrs s,
snramiupn  QetR orssTe - srgifl  sriu,  Cup QsTerer  arss sl
gaialls amieldl me et m  @F E&koar po S wrais Snsi. "

28. In so far as the defence taken by the accused side that,
the complainant did not have source to mobilise the funds to the
extent of Rs.12 lakhs to pay it by way of cash, the trial Court
has given the findings which reads as follows

"wopll LTerms @ Usn  sLaims  Qarhls GLarelln @ o) @ e
garm &N srUll @@ amrsn  TOssSUUL GIET TS BSISHS &,
weopll Lreteor a8l srufe  @ne®  efermmer  Gew w,w Gur g,
@mTeEr  efusmuwpn,  UTe LIRS e &l g6 (p el ume
ofrurms  Qewig  aumECmer.  serefl 4 3/4 g&&T Kk
QATETG. TTE S, IYBS B  (powrs 2 SHEs 3 OLSW ey
QUmHLTETY  auHo. Lt r®h (peow  ure efin@w  GOsmfkSu  wrsw
20 ol QUEDT  EUEHLOTENTLD  QUWHLD..... STET G~ 12 el &w  {Hummw
g Uery  QeETHUUSN G (WeTU, 1 LTS YT TSTS CSTHS ST .
o5& 12 el guw usmromerg sum slflin  eTergl osuWmUL,  LemTLTESL .
gerg o mrer 10 aU&w  omaug FmsCoer. amsuin  aarg
BEOSSMET QL LTeTn Mo g 2 L& QupCmer. oms 10 oL &L
UL GBS  UGWILD  6TeN MTED,  [GTEN  6U(HLOTENS &ler {dp sowo
Cerg sarEw | aerm  Qeraelluer errm .  eTerGal, gl @  Gum Ul
USTTRUHLOTET eSS 2 6TaTgl 6TeT M @ F&loeT mw ST wrefs &mg). "
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29. The trial Court also has proceeded with, on the footing
that the signature of the accused in Ex.P.1, Cheque was not
denied by him, as he had claimed that Ex.P.l1 was given to D.W.3
by way of empty cheque and in this regard, the evidence of D.W.3
was taken into account and based on which, the learned Judge of
the trial Court has given the following findings

"weroyln  eerer sGTLULTETE g sTUU  Lms U uLeflk me.
opemey,  eToyl  oyerg ST eET3 T LGS © - Goum mis
erGsmmaurs  OQer@essuul Lg  aarmy gl srude Tl
el &g &l Qemw ol uL Ger egl.  erem3,  Qeum mis sTEETmLTS
Ger@ssuuL L wergyls yonll Lrerfley  Qsr®s g, wysomul Lrerr
omar KUl en3s s1s @k e ng & @rs  ays s
e s0 Qe geT arers ek srudle  argl UL Lg. gl gl
ger3  @al s &l er_dwrs  efemE SUUL BeT ermr . eTET 36T
s  eflsrrmen ST &g S, @IS STy QUUE SW g6 eom
Mol LNs &1 - Qerhssturg aare @ Osifluw. Qeam &LTgamusl. om miw
sreml @maimn s § Soru guup s Unus g6 OsThS S .
ops S guurs usshu  Wnifss  Osr@ss NG 67
LOT Tl &6 efls & s @  Sorun Qeug  QETHS SU UL L gl
SRy as@ Soqnuw e fng  Besoms o aes @ . el
M ST &6 6T6OT M) EAOIY KeveviLig &6 TGO usmT
Qerhssaflome. mrar  Gom sLrsous) et uaflear  Wig  9ers
oot Tt Bg sl 1551 QEwes s LTg aaTm  SOSSSTO- . STer
U Qer®s Cser. oBg  usTHer SylgLi Lisot-ufley GumsSamT
sTe et oflemils ST Sor . gEs  UsTier  oplumLue  wpge), T
o FOSSULL LeTeS a6 §  Osflueikwme. usriar — gaik
TSy 12 alsw  ummn  ammisls  Osmmn (@ mrEissT ol (s
Qer@esUuL Lg  aarm U  QewwuulLg  germ g
Qamer T supTEW. CuCousar Larn, Weoa®s s Hrer  &Ta
Kevowg gl msuws s Gurl GLer  garpre  SpTEWL. g
Tors @ 45 wismemrs Oafluw. aarg  wior  (ew  Tars G
LS &L0 Qouml sLTEUS,  Feveuripm & s 1o §TET2L0 SL_6oT
o Slugrs ol Qarararre  meveurdpm & & ourm S 6T eTw .
g‘bsﬁmsﬁ, T orm susTs s @ Osiflueik e ey Qe aflw

orermm. "

30. Based on these findings, the trial Court has come to the

conclusion that, ,the accused was found guilty, therefore the
Court has convicted him.

31. However the appellate Court, while re-appreciating the
evidence and also having gone through the findings given by
trial Court has mainly proceeded on the footing that, whether
the complainant was able to prove that, he was having the source
to make the payment of Rs.1l2 lakhs by way of cash.
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32. In this context, the following findings have been given
by the first appellate Court, which reads thus

"uerrsrrm @U@ aysE JPeiLusEns Gu a8l ugk
ofefiu,  gauualwme  oENEG  ofTe s gl grufe
gpuuLefwme.  gemme  adfl sruflw  usTTETTHS @  CuTgl
Uy s @eeme  eTm  Samuul L Gurglgn Gaum  muflo
Qerhes  sTCsTommmyu MG &  USTT STTTTE @rs s
S &6 Qeuiwiul Lgms &puul L  Curglin  USTT STTHS &
Gum g SU(HLOTSOTLD 2 T 617 8 §T6TT LI G S}, QUETITTE] & 61 dp oo
¥r s sU ULafle smen. USTTSTTMS & 4/3/4 G6&T K 26T 6TG)
ST M SpUUL L Gurdas  oisem | s7Gar T 9y eIeTE &6
Casmriul @ Beerns &lo  sTesn Qe me el gl
Coumy T siirLosraf Lo Qar®s sU UL L srGsmemauwrsarg U
STT ST LUETU(DS & apsE &M1& & QeuiwiuL @er 6T g
6T6TT LS| &0 & pm pflgiLor s 5 s U ULTafl Lrayin u
BT SIT[5HS & Gumrghu Li6ooT oUF ) @ &8 6T 60T LI 5
Mol suul Lt wl@Cw  genme o5s Osrosow  defE G
Qerhssuur g eearug Epissiul Lo wl @6w ratfuller

Gamm OUTWLILTET S 660l M &S 6UTILI LI L,6T 67 gl "

33. The first appellate Court has given its further findings
for disbelieving the case of the complainant and the relevant
findings to that effect reads thus

"ugew  oflefliu,  oEuurs @61 smreussln eTe  aElfle @ U
ST STIT .12 e sw sLams QstOssmr ooy weel, Gsus
ol Yewrg. 12 alssesn e ooy o@ulusn @ 9 wTem &er

efls & &ntsron [K.8/1/2 wlessln @ a8l Qer®e ST e m
Sa MIBIGILD BUOUS 5GL 5516 @umo. 2o muufliCutu e
ueTs g Qarhlusrs E@mE&nE T YU CsToes sTar STeamme
Qer®s Slmuury e gl Qerhs suuLailv ma  gFn  OgTms
Yuagw &résmmn QsTHS & uL el mo. 10 ETL SEHE G6M LS 08
oy srreflLre  aps @ QsTLmCuer  aary  ofeiliu, ey
Curgin o Lemewns oE@UUToN 9 LISH&GH SPE &  STCETm
QeTHs H5TS USTTT STTTTe &L &l 21l L UL lg (58 &L

SMIT6uTS, 86T T80 &SDMEUT 63T Qsrmss & sréememe
QarH& &L UL g (5L L GILD 9 LT i & 6T &5 i STG&memev
Qer®s U UL LETs  swnUll emuugis  e&fuler  som  Curer m
BLESME &  amLU, o6TeTg GaTUMSS STl UALUDS SUSTS

2 arerg. "
34. The first appellate Court also have gone into the fact

that, in order to establish that the complainant was having the
landed property, out of which he was able to get the revenue,
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the complainant even though produced the bank passbook of the
complainant before the first appellate Court, it was factually
found by the first appellate Court that, for the period from
06.07.2011 to 04.08.2011, the account was having the maximum
balance of Rs.1,64,000/- only and after 2011, the account did
not have any amount. However it was claimed by the complainant
that, he had taken the money from the Bank. In this context, the
findings of the first appellate Court reads thus

"4-1-2 gesr Fu e n JUGESE GGESIGESTE ST
SBDSTAT YRS  STHESN  QEUWLUL @GS G IR s
T 76 e GBS SMUUL LS G Kk slar  SeT ol
unel  SpUuL & G0 STEOT 60T G(HLOTEOTLD garus GO 8l
SamU UL lg (58 GL0 Sl urm) 6T & ey (Lo a MLl UL TLO6Y
Gue DU lpe  Fk G EEITE SmET  HTE S G Gl QAT &6T
70 & Q& Ter o1 Cousmr GGWeT M HTH SO QL UL L 2 QIETTLOT 6T )
20l ger  QuuEsE o QsTs &S ST SeoLs & &g
srsufusmg,g;g;rrsuf u,suﬁu@g;gjsug;rraa p_mfmgj. 20146’;@ (yjeufu, 201260
S G QETEsuTar QsTs & @HESS 6T UMS UAULOS SIISTS
@R o, SEar  STrETLTS STET Sy Bl ps Sl g e
&R0 USTT STITIY  sTe&0  Oew wu ueflw emev. —~oig  GumeT o
19940 oerer  usTTSTIAeT  amsl Ut UG GHW SIS HH
QeuiwiL @ o 20005 gL er 28 YPesBUUL I8 (58 &nal
STETUMSWW TS ST &l {5.100008 @  Cue Comuly  eumis)
SETS &y LGWTL0  (@)60 6mey  6TET LUMSILL UL UDS SINSTS 2 6 6T &
o8l Cumer M 2015,2016 &wry 20 URLET @ SHIS LSS gp_@
smsug,g;g)rra') asrrsmuu@d]g)(ﬂg, sallr 20120 O © VS EHSTS c%susmw
TR STHEESN  Qewiwl uL el me.  ogCurer m  3.1.2014 GgM@
urrs  amie)  Smeig ere)f)  memuie  amis)  Sews @GU - UL g
gre s QEuwlul Geretgl.  6.7.2010mE & 482011 ey 9m &
SOS G  STE B Qeuiwiul Gersrg. Cumuy  Saws @  eflur
UL g wiedeoT Lilg SFBLL &L s (.1,64,000 Sest S6U(HEMLIL
sons &l QE&ns elng. 2018 @ ey, SEI@HOLL S6rs &l
6T & LIGEDT (LpL0 @ eme e Uems - GlomLilg U%sumrr_maam u
QUUDS SIUSTS 2 6T 67 G| sTeoTGeul USTT ST S
aflerrsnsmoruflesr CuT g oumi &) Sewrs HBE & THS HSTH S PCLTE I
6ums &) SETTE (& QL 5518 & HIGLITEeILD GLos (pewmuiL 9 60
g;rr&;essﬁ Qewiwi L L euml &) &,ma';@ afourm sor 20160, 1,64,000&';@
SEBTE THS SIS i geufl 1o LT @6 6me 616 LISHSIL,L0
Qump QsTms g @aUlf@  Qewwu uLaflw e aTUMSW,WD U
OUURS sIusTe Qns&arn  srrang Sarme  Gumuy gy aIETE &6t
Speon o pg &l sre s QEwuwl uLeflw me.  LSTT STTGHS &
o g smLoufiGeC  ouEg) @@E;g]@'r_r;g,rrsﬁ ST 3 aumi &l S6Te &S 6T
mmg@@a&@m@ung} ues & ok oallfG  GQewiu uL ;s G .
UBTT SIS @ 5% aedlun @eary siars Serme e
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oy ger sk (5.10,00,000 GCsfls s oo HBE S5STE DS
T08 818 QsTHS 5516 S&puul Qer atgl. ands @ Oors gis &Carm
umuTeETm sCam @ ors  Keoouww  amsullgn  MEE  umTw @)
werg Kook 522012 oo USTTSTIHS G (5.12,00,000 SLer
Qar@UUSD & S sl @ ererug  amEl  SLU

el &g seflmm i e S, el &g seflmm gio
Qaefuraing. "

35. By giving all these findings, the first appellate Court
has come to the conclusion that, the complainant has not proved
his means for making the payment to the accused and thereby
there 1is no enforceable debt between the complainant and the
accused and on that score, the Court had come to the conclusion
that, the complainant had not proved that the cheque in gquestion
had been issued by the accused for the purpose of clearing the
enforceable debt towards the complainant and thereby decided to
set aside the Judgment and conviction made by the trial Court.

36. After having analysed the evidence adduced before the
trial Court, it 1is to be pointed out that, the case of the
complainant that, a sum of Rs.12 lakhs was paid as the loan to
the accused. It is also the case of the complainant that, the
loan carried interest payable by the accused at the rate of 2%
per month, i.e.,=24% per year. It is also the. case of the
complainant that, since the accused did not pay back the money,
despite several request, the complainant had chosen to issue a
notice on 709.03.2013 in Ex.P.6. Only pursuant to the said
notice, the —accused had given the cheque in question on
15.02.2014.

37. In this regard, it 1is to be noted that, in the notice,
dated 09.03.2013, the complainant called upon the accused to pay
back the money within a period of 10 days, otherwise appropriate
legal action both under civil law as well as criminal law would
be initiated against the accused.

38. However in spite of the notice having been received by
the accused on 12.03.2013, the accused did not come forward
either to pay the amount or had issued any guarantee or cheque
immediately. Nearly after one year, ‘i.e., on 15.02.2014, it is
claimed by the complainant that, +the accused had given the
cheque in question.

39. Even though the amount claimed to have been borrowed by
the accused was a huge sum of Rs.12 lakhs and the same was given
for interest at the rate of 24% p.a., no prudent man could have
been silent for years together without taking any steps to
recover the money.
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40. Moreover even though the cheque was given on 15.02.2014,
the same was deposited at the complainant's bank only on
17.03.2014, i.e., after one month. From the side of the
complainant, no plausible explanation had been given, as to why
no action was initiated against the accused for one year period,
even after the 09.03.2013 notice, i.e., Ex.P.6 was received by
the accused. Also there has been no explanation as to why the
complainant kept the cheque in question ideally without
depositing the same for one month.

41. That apart, as has been rightly pointed out by the first
appellate Court, even though the bank statement had been
produced by the complainant, the maximum amount during the
relevant period,  i.e., from 06.07.2011 and 04.08.2011 at the
account of the complainant was only Rs.1,64,000/-. It is also
the finding of the appellate Court that, after 2011, there was
no money 1in/ the account of the complainant. It is also the
finding of the first appellate Court that, during the year 2015
and 2016 there are endorsements in the accounts, stating that 20
sovereigns | of gold jewels had been pledged, where as no such
endorsement available to show that the complainant pledged the
jewels in the year 2012.

42. In this context, it .can be easily presumed that, even
though it was claimed by the complainant that, he mobilised the
fund of Rs.12 lakhs by way of savings and=also by way of the
loan obtained by pledging the jewels from the bank, absolutely
there is no proof to show that, such a mobilisation had been
undertaken by the complainant, to arrive at a conclusion that,
at relevant point of time, he was having the cash of Rs.12 lakhs
to give it to the accused.

43. That apart, at least, the D.W.4 has clearly deposed
that, only through him, on behalf of the. accused, the D.W.2 was
approached to make a request for a sum of Rs.7 lakhs for his
needs as a loan. Even prior to that, he borrowed a sum of Rs.5
lakhs from D.W.2 and therefore an arrangement seems to have been
made under which the accused had executed a power in favour of
D.W.2, who in turn executed the sale  in favour of D.W.3, who is
none other than his nephew and the further arrangement between
the parties of D.W.2 and the accused as well as D.W.4 was that,
Rs.7 lakhs would be given to D.W.2 by the accused and Rs.5 lakhs
already advanced to D.W.4 would be adjusted, all together Rs.12
lakhs was made in the credit of the accused by D.W.2 and in lieu
of that, the land of the accused by using the power was settled
in favour of the D.W.3, who is none other than the nephew of
D.W.2
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44, In order to substantiate these defence theory, the
D.W.4's evidence was very cogent and believable, which has
already Dbeen extracted herein above. Even though some
discrepancies were there in the evidence of D.W.1 and D.W.3,
however it can also be noted that D.W.3 also has specifically
stated that, only from D.W.2, the D.W.4 obtained loan and the
accused did not receive any loan.

45. Like that, D.W.2 also in cross-examination had stated
that he never met the complainant. He also denied the suggestion
made on the side of the defence that, the two empty cheques and
one power document was given by the accused to the D.W.2.

46. Though .these deposition of D.W.2 and D.W.3 to some
extent, <contra’ to . the evidence of D.W.4, _the cogency and
believability < established by the evidence of D.W.4, in the
opinion of this Court, can be taken into account.

47. Further, as has been exhaustively described by the first
appellate Court, the complainant has not at all proved, even to
the extent of the decree of preponderance of probability, that
he had enough means to mobilise the funds to pay - -the amount to
the extent of Rs.12 lakhs.

48. It 1is further to be noted that, even according to the
complainant, out of the 12 lakhs Rupees, the cheque was issued
only for Rs.8.5 lakhs. Therefore the remaining principal was
Rs.3.5 lakhs' and the agreed interest since was 2% per month,
i.e., 24% p.a and the interest payable by the accused, according
to the complainant has to Dbe from 05.02.2012, the date of
alleged payment of loan till 15.02.2014, i.e., the date of
alleged issuance of cheque itself would come about
Rs.5,76,000/-. Therefore the remaining principal of
Rs.3,50,000/- and the interest of Rs.5,76,000/- put together
would make a grand total of Rs.9,26,000/- still due to Dbe
payable by the accused even at the time of issuance of the
alleged cheque in question. However, no attempt was made by the
complainant to recover the said amount of Rs.9,26,000/-, which
was a due according to the complainant, by filing . any Civil Suit
in this regard.

49, No notice has Dbeen given subsequent to the 138
proceedings initiated by the complainant stating that, apart
from the said amount of Rs.8,50,000/- covering under the cheque
in question, the remaining balance principal as well as the
interest comes about Rs.9,26,000/- should be paid by the accused
and for the said amount, certainly action could have been
initiated.
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50. But the fact remains that, no attempt was made by the
complainant to recover the said money, that is the remaining
principal and the interest, which is not a small amount as it
comes about Rs.9,26,000/-.

51. It 1is further to be noted that, in this context, even
though the complainant received back the original pro-note, i.e,
Ex.P.5 on the ground that the original pro-note was necessary to
file a Civil Suit against the accused for recovery of the
amount, admittedly the complainant did not make any attempt to
initiate any civil proceedings for the recovery of the money
from the accused.

52. All these aspects would go to show that, even though to
some extent, there are some evidences against the accused and
also based on the admission of the signature of the cheque in
question, there is dnitial statutory presumption in favour of
the complainant in this case, the same has been successfully
rebutted by, the accused side by bringing a believable defence
theory as has been discussed above.

53. Law 1s well settled in this regard that, in case of
acquittal made by the lower Court and even though there are
possibility of two views, i.e., one in favour of the complainant
and another one in- favour of the accused, the Court must very
slow in interfering with the acquittal given by the Court below
and the decision shall be taken by the higher forum only in
favour of the accused and not in favour of the complainant. This
legal proposition has been given in number of decisions.

54, In this context, I had an occasion to consider the
principle as underlined above in a similar Negotiable
Instruments case, in the matter of N.Lakshmi v. P.Damodarasamy,
reported in 2018 (3) MWN (Cr.) DCC 117 (Mad), wherein after
following the decision in M.S.Narayana Menon @ Mani v. State of
Kerala reported in (2006) 6 SCC 39, I have held as follows

"33.Since the proceedings under Section 138
of the Negotiable Instruments Act, is
punitive  in nature and once the Court has
come to/ the conclusion that the -accused 1is
guilty, such .conclusion. has. to be supported
by clear evidence. In this regard, the Law
laid down by the Hon'ble Apex Court in M.S.
Narayana Menon @ Mani v. State of Kerala and
another reported in 2006 6 SCC 39, can be
taken as a precedent. The Hon'ble Apex Court
in the said Judgment cited supra has stated
that the presumption under Sections 118 and
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139 shall be with the standard of proof of
preponderance of probability only. The
relevant portions of the said Judgment are
extracted hereunder:

27. In view of the aforementioned backdrop of
events, the questions of law which had been
raised before us will have to be considered.
Before we advert to the said questions, we
may notice the provisions of Sections 118 (a)
and 139 of the Act which read as under:

“118. Presumptions as to negotiable
instruments.—Until the contrary 1is proved,
the following presumptions shall be made—

(a) of consideration.—that every negotiable

instrument was made & T, drawn for
consideration, and that every such .instrument
when it has been accepted, indorsed,
negotiated « or transferred, was accepted,
indorsed, negotiated A transferred for
consideration;

139. Presumption 1in favour of _holder.=It

shall 'be presumed, unless the contrary. is
proved, *that the holder of a cheque. received
thel chegque, of the nature referfed toe-s in
Section 138 for the discharge, in whole or in
part; of any debt or.other liability<”
Presumptions both wunder Sections .118(a) and
139 of~the Act are rebuttable in nature.
30.Applying the said definitions of Yproved”
or Ydisproved”:, to  the principle behind
Section 118(a) of the Act, the court shall
presume a negotiable instrument to be for
consideration unless and until after
considering the matter before 1t, it either
believes that the consideration does not
exist or considers the non-existence of the
consideration so probable that a prudent man
ought, under the circumstances of the
particular case, to act upon the supposition
that the consideration does not exist. For
rebutting such presumption, what is needed is
to raise a probable defence. Even for the
said purpose, the evidence adduced on behalf
of the complainant could be relied upon. 31.
A Division Bench of this Court in Bharat
Barrel & Drum Mfg. Co. v. Amin Chand Payrelal
[(1999) 3 SCC 35] albeit in a civil case laid
down the law in the following terms: (SCC pp.
50-51, para 12)
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“12. Upon consideration of wvarious judgments
as noted herein above, the position of law
which emerges is that once execution of the
promissory note 1is admitted, the presumption
under Section 118 (a) would arise that it is
supported by a consideration. Such a
presumption is rebuttable. The defendant can
prove the non-existence of a consideration by
raising a probable defence. If the defendant
is proved to have discharged the initial onus
of proof showing that the existence of
consideration was improbable or doubtful or
the same was illegal, the-onus would shift to
the plaintiff who will be obliged to prove it
as a matter of fact and upon its failure to
prove would -disentitle him to the grant of
relief’ on the Dbasis of ‘“the -~nhegotiable
instrument. The burden upon the defendant of
proving the non-existence of the
consideration can be either direct or by
bringing “on record the preponderance" ' of
probabilities by reference to the
circumstances upon which he relies. In such
an event, the plaintiff is entitled under- law
To rellymapon all the evidence led in the=wgase
including that of the plaintiff as-well. 1In
case, where the defendant fails to. discharge
the initial onus of proof by showing the non-
existence of the consideration, the plaint 28
would invariably be 'held entitled to the
benefit of presumption arising under Section
118 (a) in -his favour. The court may not
insist wupon the defendant to disprove the
existence of consideration by leading direct
evidence as the existence of negative
evidence is neither possible nor contemplated
and even if led, is to be seen with a doubt.”
This Court, therefore, clearly opined that it
is not necessary for the defendant to
disprove the existence of consideration by
way of direct ‘evidence.

32. " The standard of proof evidently 1is
preponderance. of probabilities. Inference of
preponderance of probabilities can be drawn
not only from the materials on record but
also by reference to the circumstances upon
which he relies.

34.1f the above said principles of the Apex
Court 1in both Judgments cited above, are
applied to the present case, the statutory
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presumption found in favour of the
complainant merely on the basis of the
issuance of cheques and acceptance of
signature by the accused, has been acceptably
rebutted with a decree of proof of
preponderance of probability, by the accused.
35.There is no consistent case on the side of
the complainant nor there had been cogent
evidence from the complainant side,
especially, from PWl, the complainant. The
stand inconsistently taken by PWl, the
complainant, before the trial Court on three
occasions namely, at the time of issuance of
notice under Section 138 (b) of the Negotiable
Instruments Act, at the ~time of making
complaint and also, at the time .0of making
deposition both in the chief examination as
well as in the cross examination, would go to
show .that, the initial presumption gained by
the complainant under Sections 139 and 118 of
the Negotiable Instruments Act, has not been
consistently protected and kept unassailed by
the complainant because of her own
inconsistent stand. However, the accused has
been definite in his stand and therefore, the
stand of the accused has brought an
acceptable rebuttal within the meaning of
decree of proot Brls preponderance of
probability and therefore, such rebuttal has
shattered the statutory presumption of the
complainant. Moreover, 1in the, said case of
M.S.Narayana Menon's <case cited supra, the
Hon'ble  Apex Court has underlined the
principle at Paragraph 54 which reads thus:
“54.In any event the High Court entertained
an appeal treating to be an appeal against
acquittal, it was in fact  exercising the
revisional jurisdiction. Even while
exercising an appellate power against a
judgment of acquittal, the High Court should
have borne in mind the well-settled
principles of law that where two views are
possible, _the @ appellate court  should not
interfere with the finding of acquittal
recorded by the court below.”

36.Therefore, when the Appellate Court sits
upon an appeal against acquittal, where if
two views are possible, to the Appellate
Court against the Judgment of acquittal, the
Appellate Court should not interfere with the
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findings of the Court below. If this golden
principle as enunciated in the Judgment cited
supra, 1is applied in this case, this Court
has no hesitation to hold that, there is
absolutely no scope for interference in the
Judgment of the Lower Appellate Court, where
after analyzing the material evidence in
detail, the learned Judge has given Judgment
by setting aside the trial Court Judgment and
such finding of the Lower Appellate Court as
impugned herein 1s neither perverse nor
unacceptable."

55. If the aforesaid principle is applied to the present
facts of the case, this Court except to accept the view taken by
the first appellate Court in favour of the accused, cannot take
a view in favour of the complainant, merely because the accused
admitted the 'signature in the cheque in question. Since the
defence theory.was given as to how the cheque were given by the
accused, which was supported clearly and cogently by D.W.4, the
mere acceptance of the signature cannot constitute the offence
punishable junder Section 138 of the NI Act. Therefore this Court
is of the view that, the approach of the .trial Court in not
appreciating these aspects 1s erroneous. However. it has been
considered 1in detail by the first appellate Court in proper
perspective and it has given @ reasoning “to reach such a
conclusion din-favour of the accused. Therefore the said finding
given by the first appellate Court neither be considered as
perverse nor arbitrary, hence, this Court do not think that,
there are grounds to interfere with the Judgment of the first
appellate Court. Hence, this Court has no hesitation to hold
that, the Judgment of the first appellate Court, which 1is
appealed herein, is to be sustained and this appeal deserves to
be dismissed.

In the result, this Criminal Appeal is dismissed, confirming

the Judgment, dated 23.01.2017 made Dby the Principal Sessions
Court, Krishnagiri in Crl.A.No.22 of 2016.

Sd/=
Assistant Registrar (CCC)

//True Copy//

Sub Assistant Registrar
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To

1. The Principal Sessions Judge,
Krishnagiri.

2. The Judicial Magistrate No.IT,
Krishnagiri.

3. The Public Prosecutor
High Court of Madras, Chennai.

Copy to

The Section Officer,
Criminal Section, High Court, Madras.

+lcc to Mr.S.Sathish, Advocate Sr.140
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