IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 01.11.2018
CORAM:
THE HONOURABLE MR.JUSTICE K.K.SASIDHARAN
THE HONOURABLE MR.?ESTICE R.SUBRAMANIAN
CMA.No.1904 of 2018
and CMP No.14654 of 2018

M/s.Reliance General Insurance Company Ltd,
Reliance House, 6" Floor,
No.6, Haddows Road,

Nungambakkam,
Chennai 600 006. ... Appellant/3™ Respondent
—vs-—
1. D.Devaki
[M.Durai — (Died)] .. 1°t Respondent -/ Petitioner

2. Jayel Cargo Movers,
Room No .7, Door No.100,
Croal Merchant Street,
3* Floor, Chennai 600 001.

3. S.Elangovan ... Respondents 2 &3/
Respondents 1 &2

Civil Miscellaneous Appeal filed under Section 173, of
the Motor Vehicles Act, 1988, against the Judgment and
decree in MCOP No.2021 of 2010, dated 22.09.2017 on the
file of the Motor Accidents Claims Tribunal, V Court of
Small Causes, Chennai.

For Appellant :—Mr. M.B.Raghavan
M/s.M.B.Gopalan Associates

For Respondents : Mr. S.Srinivasa Narayanan for R1

JUDGMENT
[Judgment of the Court delivered by R.SUBRAMANIAN, J.]

The Insurance Company which suffered an award for
payment of a sum of Rs.13,73,000/- for the death of one
Selvakumar, in a motor accident that occurred on

tmmwmwwm%ewgég&%w%g%&y is the appellant.



2. According to the claimants, while the deceased
was travelling as a pillion rider in the motorcycle
bearing Registration No.TN 03 1847, in Thiruvottiyur High
Road, a lorry bearing Registration No.TN 28 AC 0840,
driven in a rash and negligent manner by its driver, came
from behind and dashed against motor cycle. As a result
of the impact, the pillion rider was thrown off the
vehicle and the lorry ran over him, causing his death
instantaneously. Terming the rash and negligent driving
of the lorry as the cause of the accident, the parents of
the deceased sought for a compensation of Rs.13,00,000/-.
The claimants would contend that the deceased who was
Diploma Holder in Civil Engineering and he was working as
a Civil Engineer in M/s. Kalpatharu Marketing Vision (P)
Ltd., drawing a salary of Rs.9,000/- per month.

3. The. Claim Petition was resisted by the Insurance
Company contending that the accident did not occur due to
the rash and negligent driving of the lorry by its
driver. /According to the Insurance Company, it was the
rider of the two-wheeler, who, by his negligent driving,
contributed to the accident. The Insurance Company also
denied 'the- educational qualification and quantum of
income as stated in the petition.

4. The Tribunal, on a consideration of the evidence
on record found that the accident occurred ‘due to the
rash and negligent driving of the driver of the lorry.
In coming to the said conclusion, the Tribunal relied
upon the FIR which '‘was marked as' Ex.Pl, Charge Sheet
which was marked as Ex.P5, Rough Sketch which was marked
as Ex.P6. The evidence of P.W.2 was also taken into
account. The Tribunal also faulted the Insurance Company
for not examining the driver of the lorry, in support of
its claim of absence of negligence on the part of the
driver of the lorry.

5. On -the - guantum, though a . salary certificate
issued by the employer was marked as Ex.P1l1l, ‘since the
author of the document was not examined, the Tribunal

took the notional income at “Rs.7,000/-. The Tribunal
added 50% towards future prospects and fixed the annual
income at Rs.1,26,000/-. The Tribunal deducted 50%

towards personal expenses of the deceased since he was a
Bachelor and the claimants were parents, applied a
multiplier of 18 and worked out the loss of dependency at
Rs.11,34,000/-. The Tribunal also awarded a sum of
Rs.1,00,000/- towards loss of love and affection,
Rs.1,00,000/- towards loss of expectation of 1life,
Rs.10,000/- towards transport to hospital, Rs.4,000/-
mﬁwmwwmwewagg%r%%’wggmage to clothing and other articles and
Rs.%g1685 - towards funeral expenses. Thus, the total
award worked out to Rs.13,73,000/-.



6. We have heard Mr.M.B.Raghavan, learned counsel
appearing for M/s.M.B.Gopalan Associates for the
appellant/Insurance Company and Mr.S.Srinivasa Narayanan,

learned counsel appearing for the 1st respondent/
claimant, mother of the deceased. The father of the
deceased Durai had died during the pendency of the

Original Petition. The owner of the lorry, namely the 279

respondent and the owner of the two-wheeler, the 3rd
respondent remained ex-parte before the Tribunal and
hence notice to them in this appeal is dispensed with.

7. Mr.M.B.Raghavan,  learned 'counsel appearing for
the Insurance Company would contend that the Tribunal was
not right in" taking the monthly income at. Rs.7,000/-
after having disbelieved the salary certificate, which
was marked, as. Ex.P11. He would further contend that the
addition of 50% towards future prospects made by the
Tribunal 'is. not . inconsonance with the FJudgment of the
larger Bench of the Hon’ble Supreme Court in National
Insurance Company Ltd., Vs. Pranay Sethi reported in 2018
1 Lw 331. Mr.-M.B. Raghavan, would also fault the
Tribunal for awarding a sum of Rs.1,00,000/= towards loss
of love ' and affection and Rs.1,00,000/-_towards loss of
expectation of life.

8. Contending contiea® Mr.S.Srinivasa Narayanan,

learned counsel appearing for the claimant/1%t respondent
would submit that the overall award of the Tribunal is
just and reasonable.

9. We have considered the rival submissions.

10. As regards the question of negligence, we see no
ground to interfere with the findings of the Tribunal,
since the -same is;, based-on a wvalid documentary evidence
in the form of, FIR 'and the Charge Sheet. The Insurance
Company has not examined the driver of the lorry which
would render its defence regarding negligence very weak.
We therefore confirm the findings of the Tribunal on the
question of negligence.

11. On the quantum, we find that the Tribunal has
adopted the monthly notional income at Rs.7,000/- and
added 50% towards future ©prospects. This, in our
opinion, 1is not justified, in view of the pronouncement
of the larger Bench of the Honble Supreme Court in Pranay
§&$mm£&&®d supra. We therefore conclude that the proper

ition for future prospects should be only at 40%. We
find that the notional income assessed by the Tribunal at

https://hcservices.eco&%
ad



Rs.7,000/- per month is marginally low. Admittedly, the
deceased was having Diploma in Civil Engineering.
Therefore, he would have earned at least Rs.250/- per
day, 1i.e. 7,500/- rupees per month. We therefore take
the monthly income at Rs.7,500/-. Thus worked the loss
of dependency would be

Rs.7,500/- + 40% - *» x 12 x 18 = Rs.11,34,000/-

12. We also find that the award under the heads of
loss of love and affection and loss of expectation of
life is on higher side. We therefore reduce the same to
Rs.40,000/- each. The awards under the heads of Transport
to hospital, damage to clothing and funeral expenses are
confirmed. The - Tribunal has not -awarded any amount
towards loss of estate. We therefore award a sum of
Rs.15,000/- . towards loss of estate. Thus - worked, the
total compensation would be Rs.12,68,000/-.

The breakup details are as follows:

S.No Heads Amount

1. ﬂoss of Dependency stzi,34,600
o

2. Loss of love and affection Bies
40,000/ -

3. Loss of Expectation of Life Rs.
40,000/~

4. Transport to Hospital RE 1}
‘10,000/—

5. Damage to clothing Rs.
4,000/~

6. Funeral Expenses Rs.
25,000/~

7. Loss of estate Rs.
15,000/~

TOTAL Rs.12,68,000

¥

13. In view of the above, the appeal 1is partly
allowed. The award of the Tribunal 1is reduced to
Rs.12,68,000/-. The award will carry interest at 7.5% per
annum from the date of petition till date of payment.
There shall be no order as to costs in this appeal.
Consequently, the connected miscellaneous petition is
closed.

httosc/h ] ], _%ﬂ._Tge Insurance Company 1s directed to deposit the
psiineservices.eco AP SROEHLt as per the modified award, less the amount,

if any, already deposited within a period of six (6)



weeks from the date of receipt of a copy of the

judgment. On such deposit, the 1%% claimant, namely, the
15t  respondent is permitted to withdraw the entire
compensation.

sd/-
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